


UNITED STATES. CIRCUIT COURT. EASTERN DISTRICT 
OF PENNSYLVANIA 
Frank Seamany United States 
Gramophone Company and Berliner) In Equity 
Gramophone Co. dA 
19 





pel 7 
versus 2i Ne 
Eldridge R. Johnson 





3901- | 03 


Raymond R. Wile 
Research Library 











{ 

ee | 

= | 

a | 

u | if 

| 
aie wf bon ea { 
COPY | | 
| | 
from Fl 
THE NATIONAL ARCHIVES | all 
v 2 Record Group No. ‘\ 
U5, Cveul, CouvT oeulteanios 
in Seay dS a ea 
© i ; | 
a 


Raymond R. Wile. 
Research Libsdies 
RS pment AT tae a 








wy 














5 
os 3 
t S 
| Circuit Court of the Tnited. States 
| IN AND, FOR THE EASTERN DISTRICT OF PENNSYLY! {1A. 
| 
Vv = | il 
™ : 
| 
e 
| 
S | 
‘ 
j 
| ‘ Solicitor for Complainants, 
| i : 1o Wall Street, 
~ 3 few York, 3 
| 
- | 
~~ 

















- Gienit Court of the aluited § ‘tates, 


EASTERN DISTRICT OF PENNSYLVANIA.- 





Frank Seaman, Unirep States GRAMO- 

_ PHONE CoMPaNy and BERLINER 

_ GRAMOPHONE Company, 
Complainants, 


“A 


In Equity. 


~ AGAINST 


Exprince R. Jonson, 
Defendant. 





To THE Hoxoraste Jupces or THE Circurr Court oF THE 
Untrep States FOR THE EasTERN DETHCE OF ae 


SYLVANIA: 


x Frank Seaman, i a ‘citizen of the State of New York and 
~~ resident of the City of Yonkers, State of New York, the 


United States Gramaphone Cempany, a corporation duly 
organized and existing under and by virtue of the laws 
of the State of West Virginia, having its principal office 


in the City of Washington, District of Columbia, and the 
_Berliner Gramophone Company, a corporation duly 


organized and existing under and by virtue of the laws of 


* the State of Virginia, having its principal office in the City 
_of Roanoke, State of Virginia, bring this, their bill of com, 
~ plaint, against Eldridge R. Johnson, a citizen of the State 


of Pennsylvania, residing in the Oy, of Foiled eae in 
ithe ete of pe Eennsylyania: 
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‘And thereupon your orators complain and say: 
I,—That Emile Berliner, of the City of Washington, 

District of Columbia, was the original, first and sole in- 

ventor of certain new and useful improvements in gramo- 

phones, being improvements relative to recording and 
reproducing speech and other sounds, which improve- 
ments were not known or used by others in this country 
before his invention thereof, and were not patented or 


described in any printed publication in this or any for- 


eign country before his invention thereof, and were not 


-in pubiic use or on sale in the United States for more than 
two years prior to his application for a patent therefor, 
‘ and which had not been abandoned. 


II,—Your orators further show unto your Honors that 


the said Emile Berliner, being as aforesaid the first in- 
ventor and discoverer of the said new and useful im- 
provements in gramophones or improvements relative to 
recording and reproducing speech, and other sounds, did, 


“on the fourth day of May, 1887, duly make application to 


the Honorahlé Commissioner of Patents, at Washington, 
D. C., for Letters Patent of the United States for the said 
invention, and on the said date filed his said application 
with the said Honorable Commissioner of Patents in due 
and proper form, and thereafter duly and fully prosecuted 
said application. 
\_III.—Your orators further show that upon the said ap- 
plication of said Emile Berliner, Letters Patent of the 


-United States were duly issued to the said Emile Berliner 


in his name in due form of Jaw in the name of the United 


States of America under the seal of the Patent Office 


of the United States, signed by the Secretary of the In- 
terior, and countersigned by the Commissioner of Pat- 
ents of the United States, and duly delivered, bear- 
ing date the 8th day of November, 1887, and being 


“numbered 372,786, whereby there was granted and se- 


cured to said Emile Berliner, his heirs and assigns, for 
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the term of seventeen years from the date of said | 
| Lettters Patent, and within the United States and ; 
| its territories, the full and exclusive right and 
i liberty of making, constructing, using and vending the 
+ | said inventions and improvements, as set forth in said 
Letters Patent, a duly certified copy of which is ready 
here in court to be produced, and by virtue whereof the 
said Emile Berliner became and was the sole owner of all 
rights and privileges granted and secured by the said Let- 
ters Patent. ‘ are 


wos Ee 





IV,—Your orators further show that the said Emile ae 
Berliner, being then the sole and exclusive owner of said . 
Letters Patent of the United States, so as aforesaid issued, j | 
and of all rights, privileges and franchises granted and 
% conveyed thereby, did, by an instrument in writing, dated » 4 | 





on the 28th day of April, 1891, duly executed and deliv- 

6 ered, and recorded at the Patent Office ofthe United 

States, in Washington, D. C., on the 15th day of May, 

1891, in Liber H 44 of Transfers of Patents, at page 239, 

sell, assign, transfér and set over unto the Ameri¢an 

& Gramophone Company, a corporation, which did there- = 

upon by an instrument in writing, dated the 6th day of 

April, 1893, duly executed and delivered and recorded in 

the Patent Office of the United States on the 24th day of 

May, 1893, in Liber O 47 of Transfers of Patents, at page 

470, likewise sell, assign, transfer and set over unto your 

aa orator the United States Gramophone Company the ex- 

clusive and entire right, title and interest ‘in and to said 

patent, and the rights and franchises thereby conferred 

or existing thereunder, and all the rights of said Berliner 

therein and thereunder whatsoever, as by reference to 

said assignment, or a duly authenticated copy thereof, in 

court to be produced, will more fully and at length ap- 
pear. r Sake 





V.—Your orators further show unto your Honors that 
by agreement dated the second day of September, A. D. 
- 1895, and recorded in the United States Patent Office, in 
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‘Washington, D. C,, in L 
: agreement dated the first day of November, A. D, 1895, ~ 


peg ae - 
Liber S52, pages 207, &c., your orator, this United States 
Gramophone Company, as licensd?, made and entered into 
an agreement with one William O. Jones, of the City of 


New. York, State of New York, as licensee, subject to the” 
conditions therein contained, by which said Jones acquired 


* as licensee the sole and exclusive right to manufacture, sell 





and deal in, in the United States, the said invention heré- 


_ inbefore referred to, patented by Letters Patent No. 872,- 


786, dated November 8, 1887, together with other inven- 
tions and Letters Patent issued to the said Emile Berliner, 
assignor to the said United States Gramophone Company, 
relating to Sound Recording and Reproducing. That by 
agreement, also dated the second day of September, A. D. 
1895, between the said Emile Berliner and the said Wil- 
liam C. Jones, and recorded in the said Patent Office of_ 
the United States, in Liber $52, pages 314, &c., the said 


agreement above noted was inter alia confirmed by the ~ 


said Kmile Berliner unto the said William C, Jones. 


That by agreement dated the fourth day of October, 
A, D, 1895, between the said United States Gramophone 


Company and the said William C. Jones, recorded in the 
said Patent Office at Washington, D, C., in Liber $52, 
pages 216, &c., the said agreement of September 2, 1895, 


between the said parties, was modified in matters relative — 


to the payment of royalty. 


VI,—And your orators farther show unto your Honors, 
that by a declaration of trust, dated the fifteenth day of 
October, A.D.—1895, recorded in the Patent Office at 


er $52, pages 219, &é., and by 





recorded in the said Patent Office at Washington, D. ©., 
in Liber P 52, pages 826, &c., the said William C. Tones 


transferred and assigned to your orator, thé Berliner 
.Gramophone Company, his entire right, title and interest 


as sole and exclusive licensee, in and to the said Letters 
Patent No. 872,786, and in and to the said invention 


therein described and claimed, and in and to the afore. 


said agreements and assignments, and in and to all 
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inventions, Letters Patent and rights therein and there- 
under. & 
VII.—And your orators further show unto your Honors, 
that by a contract or agreement, dated the_10th day of 
October, 1896, your orator, the Berliner Gramophone 
Company, by a contract in writing, dated upon that day; 
duly covenanted and agreed by and with your orator, 
Frank Seaman, that he, the said Seaman, should have the 
sole and exclusive right, license and privilege-throughout 
the United States of America, excepting in the District 
of Columbia, and subject to the terms, conditions and 
covenants in the instruments of transfer and- agreements 
hereinbefore mentioned, to purchase from your orator, the 
Berliner Gramophone Company, and sell and deal in, and 
subject to certain conditions to manufacture and sell the 
articles, machines, devices and appliances in and by said 
patent described, as aforesaid, as by reference to said 
contract and agreement, a copy whereof is hereunto an- 
nexed, marked ‘‘ Exhibit A,” and which is hereby referred 
toand made a part of this bill, will more fully and at length 
appear. i : 


VIII.—And your orators further show unto your Hon- 
ors, that by virtue of the premises your orator, the 
United States Gramophone Company, is now and has 
been at all times since the date of the said assignment to 
it, the sole and exclusive owner of the said Letters Patent 
.No. 372,786, and that your orators, the Berliner Gramo- 
phone Company and Frank Seaman, are now, and have 
been at all times since the date of the said agreement, 
and the said transfers and assignments of the said rights, 
the only and exclusive licensees, as aforesaid, of the 
United States Gramophone Company, under the said Let- 
ters Patent No. 372,786, for the manufacture and sale of 
the said inventions patented in said Letters Patent, 
throughout the United States. Your orators show unto 
your Honors that they are now, and were. at the time 
of the commission of the acts hereinafter complained of, 
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the sole and exclusive owners of the legal and equit- 
able title in and to the said Letters Patent No. 372,- 
786, and in and to the improvements therein contained, 
and of all rights of action thereto pertaining, as will more 
fully and at large appear by reference to the said agree- 
‘ments, assignments and proofs in court to be produced. 


‘IX,—And your orators further show unto your Honors, 
.that they, and more particularly your orator Frank Sea- 
man, since October 10, 1896, have expended large sums 
of money in practicing said invention and improvements 
patented in the said Letters Patent No, 872,786, and in 


- introducing the same into public use, and have sold 


large numbers of devices embodying the same, and the 
same are of great commercial value and practical utility; 
that a great public interest has been manifested therein, 
and a large demand created for apparatus constructed 
‘in accordance with, or embodying the same, which de- 


_ «mand your orators are ready and able to supply; that the 


.public generally, in ail parts of the United States, have 
recognized and acquiesced in the facts that the said Emile 
Berliner was the first and original inventor of the 
said invention, and that the patent No, 372,786 is good 
-and valid; that the public have also acknowledged 
the claims of your orators to the exclusive right of the 
said invention under the said pateut; and that, but for 
“the infringements and wrongs hereinafter complained of, 
your orators would be now in peaceful possession and 
‘ enjoyment of the said Letters Patent and invention, and of 
the income derivable therefrom; and that your orators 


--and the said Berliner and Jones, have never acquiesced 


in any infringement of their rights in the premises at any 
time, 


_X.—Yet, as your orators are informed and believe, and 


- further show unto your Honors, thesaid Eldridge R. John- 
. ‘son, the said defendant herein named, well knowing all 


the facts herein set forth, but contriving to injure your 


orators and to deprive them and each of them of the 
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»: benefits and advantages which might, -and otherwise 
- would accrue to them, and each or them, from the said 


patented devices, methods and things, has, in the City 
of Philadelphia and elsewhere within ‘the jurisdiction 
of this Honorable Court, made, sold and*used, and is now 
making, selling and using, apparatus and things relative 
to sound recording or reproducing, having and containing 
the devices and things patented in said. Letters Patent 
No. 372,786 and employing methods covered by the said 
Letters Patent, or in all substantial respects the same; 
the exclusive right to make, use and vend the same to 
others to use, which is legally vested in your orators. 


XI.—And your orators further show unto your Honors, 
that notwithstanding the fact that the said defendant has 
been duly notified by your orators of your orators’ rights 
in the premises, and of the fact that the said defendant 
was infringing the said Letters Patent-of your orators, 
and that the defendant should desist from such infringe- 
ments, the said defendant has continued, and is still con- 
tinuing, to the great and irreparable damage and injury 
of your orators, the manufacture, sale and use of the said 
infringing devices and things. 


XII.—And your orators further show that they have 
given notice to the public that the said invention is 
patented, and have affixed, or caused to be affixed, to 
all apparatus and devices manufactured and sold under 
the authority of your orators the word ‘ patented,” to- 
gether with the day and year of the grant of the said 


patent, of which notice the said defendant has full 


knowledge. a 


XIII.—And so it is, may it please your Honors, that the 
said defendant, as your orators are informed and believe, 
without the license of your orators, or either of them, 
against the will of your orators, and in violation of their 
tights, has made and sold to others: than your orators, 
and intends to continue so to do, within the Eastern Dis- 
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trict of Pennsylvania, and elsewhere within the United 
States, said patented devices and things, each having and 
containing the patented features, substantially the same 

~~ in all material respects in construction, operation and effect 

‘as in your orators’ said Letters Patent mentioned; and 

employing methods covered by said Letters Patent and 
employed by him for your orators; and that the said de- 

-fendant is largely advertising said infringements, to the 

great damage and injury of your orators, and that the 
said defendant refuses to pay unto your orators any of 
the profits which the said defendant has since made by 
such unlawful manufacture and sale, or to desist from 
-the further infringement of the said Letters Patent, 
though requested so to do; all of which acts and doings 
are in violation of the exclusive rights and privileges, so 

- as aforesaid, vested in your orators under and by virtue 

‘of the said Letters Patent; are contrary to equity and 

~ good conscience; tend to the manifest injury of your ora- 
tors in the premises, and will if said defendant is allowed 
to continue said infringements, irreparably damage and 
injure your orators, and each of them, depreciate or de- 
stroy the value of the exclusive franchise to which your 
orators are entitled under the patent aforesaid, and will 
deprive your orators of the benefits and advantages for 
the loss of which there exists no adequate legal remedy. 


_-XIV.—And your orators further show unto your 
Honors that the defendant, Eldridge R. Johnson, well 
knew of said Letters Patent No. 372,786, and of the ex- 
clusive rights thereby coaveyed and now belonging solely 

. to your orators, and has heretofore acknowledged the 


".. validity of said Letters Patent, not only expressly by de- 


claring and conceding the same to be valid, but also by 
_, consenting to be bound thereby, by manufacturing there- 
under, by placing the patent marks and dates and names 
‘of your orators thereupon, by manufacturing the same 
exclusively for your orators and pursuant to their license, 
and refraining from manufacturing the same for any 
other persons, and by perfecting and improving upon and 
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under said patents for the benefit of your orators, and in 
many other ways, and that said defendant is now and for- 
ever estopped and prévented from denying or disputing 
the validity of said Letters. Patent. That pursuant to 
such license and course of business defendant up to and 
through the month of June, 1900, manafactured solely 
| ’ for your orators, and for a considorable ‘period thereafter, 
{ but that now, since the first day of December, 1900, said 
defendant, disregarding the rights of your orators, as ' 
aforesaid, has continued to manufacture machines and t 
appliances embodying said inventions so patented, and 
Ps the exclusive property of your orators, using the same 
3 models, designs, patterns, machinery, forms, plates, styles 
and things whatsoever, as those which had formerly by 
him been employed in manufacturing machines under the t 
+ patent aforesaid and for the sole and exclusive benefit of 
4 . your orators, and which machines had, 80 as aforesaid 
~ been marked with the patent of your orators hereinbe- 
| fore described; and has sold and delivered the same to 
6 others without the license or consent of your orators, 
\ using for that purpose machinery procured for and in con- 
. junction with your orators for use in manufacturing ex- 
clusively for them and to which sole use and right of use 
defendant holds the same. 


' 
| XV.—That your orator, Frank Seaman, has duly a | 
quested your orators, the United States Gramophone 
Company and the Berliner Gramophone Company, to join | 
, ; with him in the prosecution of this action: and in the en- | 
forcement of the rights of your orators herein, but that . 
- your orators, the said companies, have declined and re- 3 
fused so to do, wherefore under and purstiant to said con- - 
tract and agreements, and in accordance with the rights 
of your orator, Frank Seaman, he has, and your orators, 
~ Paks the said companies, have joined as complainants, and 
bring this their bill against said defendant, causing the \ 
~ same to be duly signed by and on behalf of your orators, wae : 
A and to be verified by your orator, Frank Seaman. | 
— Wherefore, your orators stand in need of equitable re- | 
! 
i 
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lief, having no adequate remedy at law, and having no re- 

lief save in this Honorable Court. | And your orators there- H 

fore pray as follows: ; . | 
i 
| 
| 


1, That the said defendant be required by decree of this 
Honorable Court to account for and pay over to your 
orators such gains. and profits as have accrued or arisen 
or been earned or received by the said defendant, and all 
such gains and profits as would have accrued to your ora- 
tors but for the unlawful doings of said defendant, and all 
damages your orators have sustained thereby. | 


2. That the said defendant may be compelled, by the 
order of this Honorable Court to deliver up to the judicial 
custody for destruction, in manner to be provided for in 
said order, all infringing apparatus and sound records, in j% 
. the possession, or under the control of, said defendant. s 


ane) | 
_ .8, That the said defendant, his associates, attorneys, | 
servants, clerks, agents and workmen, may be perpetually H 
enjoined and restrained, by a writ of injunction issuing | 
out of-and under the seal of this Honorable Court, from - 
directly or indirectly, making or causing to be made, 
using, or cansing to be used, selling or causing to be sold, : 
any machine, apparatus or sound record, embodying or 
constructed or operating in accordance with, the invention 
or improvements set forth in the Letters Patent aforesaid, 
saving for your orator Seaman under said contracts. i 


4. That your Honors will grant unto your orators a 
preliminary injunction, issuing out of and under the seal 
of this Honorable Court, enjoining and restraining the 

- said defendant, his associates, servants, clerks, agents and 
workmen, to the same purport, tenor and effect as here- 
inbefore prayed for with regard to said perpetual injuac- 
tion. 





© ie §..That this defendant be decreed to pay the costs of 
* “this suit; and 





Raymond R. Wile 
Research Library 








~ 7 ae fF 








i 


6. That your orators may have such other and “further 
relief as the equity of the case may require. 


To the end, therefore, that the defendant may, if he 


can show why your orators should not have the relief 
prayed, and may full, true and direct answer make, but 
not under oath, answer under oath being expressly 
waived, according to the best and utmost of his knowl- 
edge, information, remembrance and belief, to the several 
matters hereinbefore averred and set forth, as fully and 
particularly as if the same were repeated paragraph by 
paragraph, and said defendant specifically interrogated, 


‘ may it please your Honors to grant your orators a writ of 


subpena ad respondendum, issuing out of and under the 
seal of this Honorable Court, directed to, said défendant, 
Eldridge R. Johnson, conimanding ifn to appear and 
make answer to this bill of complaint, and to perform and 
abide by such order and decree herein as to this Court 
may seem just. : 
And your et will. ever pray. SS 
dye) 
.c FRANK SEAMAN, 3 
United States Gramophone Company and 
Berliner Gramophone Company. 


By Watpo G. Morsz, 
_, Solicitor. 
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Southern District of New York, } ss ! 
County of New York, J } 
{ 
Frank Seaman, being duly sworn, deposes and says: H 
That he is one of the complainants named in the foregoing \ 
bill; that he has read the same, and knows the contents | 
ea ‘thereof, and that the same is true of his own knowledge, | 
*“.. except as to matters stated upon information and belief, 
and that as to those matterg he believes i be true. 


Sworn to and subscribed be- 

' fore me this 22d day of 

~ April, 1901, Fle 
a ne) 


| 

| 

\ 

: Pac Soros, | 

i wf) sy [span] Notary Public,(s~ 2 

i A : New York County. i 
ede: oem 
oe : ae : | 
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| Recerven, Philadelphia, Pennsylvania, 8 October, 1896 
From Frank Seaman, of New York, ‘Iwo Thousand and 
» Four Dollars for six hundred and sixty-eight (668) 7-inch 
ts hand Gramophones in the same complete condition-as he has 
been receiving machines. of that style. ‘The machines are | 
to be delivered to him as he may direct und are a part of 
the whole lot of machines and records purchased at. $3.00 
for each machine and $1.50 for each dozen of records, which 
lot is sold to him in connection with the National Contract 
_about to be executed by the Berliner Gramophone Company } 
with him in the form this day handed to Mr. Owen, But 
IT I8 A ConpDITION of the sale of the said lot of Gramophones 
that, on or before the 13th inst., the said Prank Seaman shall 
execute, acknowledge, and deliver the said contract and com- ' 
ply with the terms stated in a letter from Frederick M. { 
Leonard to Thomas S. Parvin, President of the. Berliner 
Gramophone Company, dated this day, a copy of- which is 
hereto attached; or, in default of such execution, ete., aad | 
compliance, the sale of the-whole lot, except such of the said 
668 machines as have been then delivered f. 0. b; cars in: 
+ Philadelphia, shall be canceled, and he shall pay for such 
of the said 668 machines as have been delivered at the prices: 
and on the terms stated in the contract between the Berliner , 
Gramophone Company and him for the states of New York 
and New Jersey and at present in force, 








| Bepuner Granornone Company, 


- By THOMAS S. PARVIN, 
President. 


$2.004, 
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L-49-0, 
Execution or Nationat Costract BETWEEN Beruiner 
Gramoruone Comrany anp Frank Seaman. 


Thomas S. Parvin, Esq., President, Berliner Gramophone 
Company, Bullitt. Building, Philadelphia Pa., 


* Dear Sm:—A draft of the contract as finally authorized 


= by your Board and agreed upon with Mr. Seaman has to-day 


been handed to Mr. Owen. I call your attention to the 
terms upon which, under the resolutions of your Board and 
your arrangement with Mr. Seaman, the contract is to be 
executed viz.:— 

First.—It will be necessary to comply strictly with the 
terms of the following resolution of your Board, namely; 


“Resolved, that before the contract is executed ar- 
rangements must be mode providing for the manner in 
which this company is to pay back Frank Seaman, either 

_in goods now ready or in goods to be furnished the 
$3,600 (or there abouts) advanced: on Western Con- 
- tract; also for the payment to the company in cash of 

“any balance due to this company on New York and 
New Jersey Contract up to the time of executing Na- 
tional Contract; and for the advance of $6.000. cash 
in payment or part payment of goods now in factory 
at values to be appraised.” 


Mr, Seaman has agreed to allow the company to pay back 
to him in goods now at the.factory or shipped out of the 
factory since the above resolution has passed, the sum of 
$3,600, (or thereabouts) mentioned in the above resolution. 

And Mr. Seaman is to pay to you to-day, on account of 
goods now in factory, or shipped out of the factory since 
the above resolution was passed the sum of Two Thousand 
and Four Dollars, being part of the $6.000. cash mentioned 
in the above resolution. ; 

At or before the execution of the contract, Mr. Seaman 
is to pay to you in cash the balance of the said $6.000- viz.: 
“83,996. = 
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* Values have been fixed by appraisement for the “goods H 
mentioned in the above resolution as being in the, factory 
as follows: viz. $3. for each hand Gramophone i in the same 
complete condition as Mr, Seaman has been receiving ma- 
chines of that style; $1.50 per dozen for records with the 
privilege of having any of them restamped without the pay- 
ment of additional royalty, provided they are restamped be- 
fore Mr. Seaman sells them and within a reasonable time. | 
And the Berliner Gramophone Company has agreed. to sell, | 
and Mr, Seaman has agreed to purchase, all the goods: at the 
| appraisement, 
| It has been agreed between you and Mr. Reaan that, 
H when the total amount of the purchase price of the goods 
| has been ascertained, the difference between that price and 
j the total of the credit and cash payments hereinbefore men- i 
tioned, viz., $3.600 (or thereabouts), $2.004 and $3,996, shall : 
be adjusted between you. If the difference is a bilance in t 
your favor, Mr. Seaman is to pay the balance with-cash or his 
w notes at his option, at not longer than ninety days, If the 
difference is a balance in the favor of. Mr. Seaman, the Ber- 
liner Gramophone Company is to allow that amount as a 
credit on account of his first future purchase under the Na- 
tional Contract. 
Any balance in cash that may Le die the Berliner Gramo- 
~ phone Company by Mr. Seaman on Iris New York’ and New . 
Jersey contract is to be paid in cash by him to the Berliner 
Gramophone Company, when the amount is ascertained, not- 
withstanding the termination of the New York and New 
Jersey contract by the execution of the National Contract. 
Second.—It will also be necessary to comply strictly with 
~ the terms of the following resolution adopted by your Board, 
namely: | A . 





“Resolved, that the contract this day authorized shall 
not be executed until Mr. Seaman has approved some 


samples of goods under section 2 of the contract.” 


r ia It is understood that Mr. Seaman has approved. samples 
" of spring motor machines as per shipments made to,him dur- 
ing September. , 4 - 
(a 9 
= TTT fd . — 
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Third.—Before executing the proposed contract, Mr. Sea- 
man should in writing apprpye the terms set forth in the 
above letter, and contirm his promise to perform the obliga- 
tions thereby imposed upou him. 

: Very truly yours, - 
FREDERICK M. LEONARD, 
New Yore 1896.” 
T have read the above letter and approve the terms therein 
stated and promise to perform the obligation thereto im- 


posed upon me. : : 


» Reortven, New York, October 12th, 1896, from Frank . 


Seaman of New York, three thousand nine hundred ninety- 
six dollars ($3.996) being the balance of six thousand dol- 
lars ($6.000) to be paid on the execution of a contract be- 
tween Mr, Frank Seaman and the Berliner Gramophone 
Company, dated October 10th, 1896. This sum of six thou- 
sand dollars ($6.000.00) of which this payment of three thou- 


-sand nine hundred and ninety-six dollars ($3,996) is a part, 


is received on account of goods to be delivered to the said 
Frank Seaman according to the letter of Frederick M. Leonard 
dated Oct. 8th 1896, to Thomas S. Parvin, President of the 
Berliner Gramophone Company; the provision of wliich let- 
ter have been accepted and approved by him this day. 


Bertier GramorpHone Company, 


By THOMAS S. PARVIN. 
President. 


~ $8,996.00. 


Tas Acreewent, made the tenth day of October, A. D. 
one thousand eight hundred ninety-six (1896), between the 
Berliner Gramophone Company, a corporation of the State 
of Virginia (hereinafter called “Licensor”), party of the first 

*. part, and Frank Seaman, of New York City (hereinafter 
called the “Licensee”), party of the second part. Witness- 
eth that: 


r 
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es Whereas, the licensor exclusively controls in the United. 
States of America, the inventions of Emil Berliner, Esq., aes 
made and to be made, relating to the gramophéne and the 
letters patent of the United States issued and to be issued 
therefor (including the following patents, viz.: No, 872,786, 
dated 8 November, 1887, for a Gramophone; No, 382,790, ' 
v dated 15 May, 1888, for a process of Producing Records of F | 
Sound; No. 584,543 dated 19 February, 1895, for a Gramo- | i 

phone; and No, 548,623, dated 29 October, 1895, for an ' | 
improvement in Sound Records and methods of Making j 
Same); and the Licensee desires to buy, sell and deal in 
Gramophones and gramophone goods (except recording ap- 
paratus) as hereinafter set forth: 

Now, therefore, in consideration as weli of ‘the sum of 
one dollar paid by the licensee to the licensor, .the receipt 
of which is hereby acknowledged, as of the sums of money 
hereafter to be paid as hercinafter described, and of the — 
covenants on the part of the Licensce hereinafter contained, 
and subject to the terms of al! the covenants: hereinafter 
contained, the Licensor hereby grants to the Licensee. the 
exclusive license to buy, sell and deal in, throughout the 
United States of America (except in the District of Colum- | 
bia), gramophones,and gramophone goods embodying the i 
said invention and all improvements therein that. may come | } 
into the Licensor’s control (excepting recording’ apparatus), 
for a period of fifteen years from the date of this agreement; 

And, for the consideration aforesaid, the Li¢ensor cove- | 
nants to and with the Licensee tliat: H 

T, As long as, during the period aforesaid, the ‘Heensee | 
punctually performs his covenants herinafter contained the | i as 
Licensor shall sell exclusively to the Licensee ‘the gramo- 
phones and gramophone goods aforesaid, in the territory here- 
inbefore alloted to the Licensee, at the prices and on the terms 
hereinafter stated; and shall not sell or deliver any of the 
gramophones ‘and gramophone goods aforesaid in the terri- 
tory aforesaid to any other person or corporation, except 
to officers, directors and stockholders of the Licensor—and 
in that case only in reasonable quantities, for their own use 
and to be given away by them, but not to be sold for profit. 
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2. The gramophones and gramophone goods so to be sold 
by the Licensor to the Licensee shall conform to samples 
heretofore submitted by the Licensor and approved by the 
.Licensee and such other samples as the Licensee may he? t 
after approve or may himself make and give to the Licensor | 
with working drawings, patterns, cost-sheets and all other { 
information necessary for the manufacture of gramophones 
and gramophone goods, according to the said samples—Pro- 
vided That the Licensee shall make no sample disks or records; \ 

3, As long as, during the period aforesaid, the Licensee { 
punctually performs his covenants hereinafter contained, the ! 
Licensor shall fill, with reasonable promptness and despatch, 
all orders of the Licensee fur gramophones and gramophone 

. goods by delivering, f. 0. b. cars or other means of trans- i 
portation designated by the Licensee. at the place of manu- } 
factire, gramophones and gramophone goods as ordered, in 
“good working and marketable condition according to sam- 
ples—Provided That the Licensor shall be allowed sutticient 
time to manufacture the said gramophones and gramophone 
goads after the receipt of orders, and that, if, for any un- 

~ avoidable cause, such as fire, flood, strikes of workmen, 
litigation or failure of facilities for transportation, delay i 
oceurs in filling the said orders, the delay shall not be 
deemed a breach of covenant, but the Licensee shall re- 
ceive on the time limits of his minimum guaranty of pur- 
chase, as hereinafter set forth, an extension for a period equal 
to the period of the said delay—And provided further, That | 








as long as, by reason of any litigation growing out of a con- 
tract heretofore made between the said Berliner Gramophone 
. Company and Messrs. Tate and Jones, the Licensor is actu- \ 
_ ally prevented from selling to the Licensee, and the Licensee * 
is actually prevented from dealing in, gramophones and gram- 


ophone goods, within the New England States, there shall i 
be a reductign of 12 per cent. in the Licensce’s minimum 
— guaranty of advertising and in the Licensee’s minimum guar- 
anty of purchase, as hereinafter set forth; and the Licensor ! t j 


shall be permitted to sell under the contract with Tate and 
Jones—And provided further That the Licensor shall be per- o 
, mitted to sell gramophones and gramophone goods under a 








Se 
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contract heretofore made between the said Berliner Gramo- 

phone Company and Edward J. Nellis as long as the said 

contract shall be in force, but the said licensee shall cause 

the said contract to be cancelled without unnecessary delay. 

4. If the Licensor makes default and fails to fill, with 

reasonable promptness and despatch as hereinbefore coven- 

i anted, any of the orders of the Licensee, the Licensee may, 

i after notification in writing of his intention to the licensor, 

j supply, in the manner and on the terms hereinafter stated 

in Section 8 of this agreement, the gramophones, gramo- 

phone goods and parts for the repair thereof neceseary to 
fill the orders so defaulted by the Licensor.” 

5. The Licensor shall, for the prices and.on the terms 
hereinafter stated, furnish to the Licensee parts for the re- 
pair of gramophones and gramophone goods, in so far #3 
the Licensor can furnish the said parts without interfering 
with its filling. the regular orders of the Licerisee for gramo- 
phones and gramophone goods—gProvided, That, of required 
by the Licensor, the parts to be replaced by the parts thus 
furnished shall be surrendered to the Licensor or their loss 
‘shall be satisfactorily accounted for; 

6. The Licensor shall defend at its own cost and expense 
whenever requested by the Licensee, all actions and suits in- 
volving the validity of any other patents which may be 
issued for improvements in the said inventiotis and may be- 
come subject to this agreement; 

7. The Licensor shall forward inwiived tata to the Licensee 
all mail of whatever kind or nature whielr-has to do with 
the selling of goods within the territory aforesaid during the 
life of this agreement—xcept in so far as the said mail 
should, under contracts with the United States Gramophone 
Company, be forwarded to that Company; **: 


La 


5 i 
8. The Licensee shall have the privilege of supplying ty \ i 


contract to the Licensor gramophones and gramophone goods 
and parts for the repair thereof to fill the order of the 
Licensee—Provided that the said gramophone, gramophone 
goods and parts for the repair thereof shall be-equal in quality 
to those supplied by the Licensor—And provided also that 
the Licensee shall furnish the said gramophone, gramophone 
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goods and parts for the repair thereof at at least 5 per cent. 
less than the cost at which the Licensor can manufacture 
them or procure thera elsewhere, and that any loss or delay 
resulting from their not proving satisfactory or not being 
delivered on time shall be deemed to be the fault of the 
Licensee, But the manufacture of gramophones, gramo- 
phone goods and parts for the repair thereof, if undertaken by 
the -Licensee, shall be subject to the restrictions of all con- 
tracts with the United States Gramoplione Company and 
Emil Berliner, and under no cireumstances shall the Licensee 
manufacture disks or records. 

9, The Licensee may cause to be incorporated and organ- 
ized, under the laws of the State of New York, or of any 
other state, a corporation or corporations with such powers 
and capital as the Licensor may in writing approve, and after 
such approval the Licensee may assign to the said corporation 
or corporations all the rights hereby granted by the Licensor, 
Provided, that the said corporation or corporations shall as- 
sume and undertake the Tyrformance of the covenants to 
be performed by the Licensee hereunder—whereupon all 
liabilities on the part of the Licensee for the future per- 
formance of the said covenants shall cease, but the Licensee 
shall not be relieved from his liability for previous breaches 
of the said covenants; 

And, in consideration of the license and covenants by the 
Licensor hereinbefore contained, the Licensee does hereby 
covenant to and with the Licensor as follows, viz.: 

10, For all Gramophones, gramophone goods and parts 
for the repair thereof ordered by the Licensee, the Licensee 
shall within ten days after their delivery, f. 0, b. cars or 


-other means of transportation designated by the Licensee at 


the place of their manufactnre, pay in full without discount, 
and shall and in the event take and pay for all goods ordered; 
and if at any time or from time to time the Licensor shall 
in writing request payments on delivery, the Licensee shall 
pay the Licensor according to the Licensors request; 

11, As a minimum guaranty of purchases, the Licensee 
shall order and purchase from the Licensor, according to 
samples already approved by the Licensee and such as may 
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. prices to be fixed as hereinafter mutually covenanted, gramou- 
phones and gramophone goods amounting at manufacturing 
cost to the aggregate emounts following (which amounts in 
every instance are understood tu mean not the prices but 
merely the manufacturing cost of the said gramophones and 
gramophone goods, exclusively of the 40;per cent. margin 

- hereinafter mentioned and all royalty), viz.: during the month 
of September, 1896, $1,3: ; during the month of October 
1896, $2,666.67; during the month of November 1896, $5,- 
333.34; during the month of December 1896, $8,000.00; 
during the month of January 1897, $2,766.67; during each 
and every calendar montl: in the year 1897 after the month 

. of January, $6,666.67; during the month of January 1898, 
$6,666.67, and thereafter, until the expiration of. the period 
of fifteen years first hereinbefore mentioned during each and 
every calendar month $10,000.0U—Provided that any ex- 
cess of purchases in any one month over and above the mini- 
mum guaranty fixed in this section for that month shall be 
applied thereafter at the option of the licensee, toward the ful- 
filment of the minimum guaranty for any subsequent month 
during the year then current, dating the year from the first 
day of February last precedent—And provided further, that 
parts ordered by the licensee for the repair of gramophones 
and gramophone goods and on which the Licensor is.not re- 
quired to pay royalty shall not be counted toward the fulfil- 
ment of the Licensee’s minimum of guaranty; 

12. The Licensee shall use his best efforts to promote the 
gramophone business in the United States, and shall adver- 
tise gramophones and gramophone goods-prominently and 
freely, as “Berliner” gramophones and “Berliner” gramo- 
phone goods; and shall expend immediately and, in any 
event, not later than 15 March, 1897, for that purpose the 
sun of at least $10,000.00 at lowest current publishers prices 
to advertisers, : 

18. The Licensee shall not manufacture, buy, sell or use 
gramophones or gramophone goods, or any parts thereof, 
or other talking machine or parts thereof, except such as 
he buys from the Licensor; ace 











hereafter be established as hereinbefore covenanted, and at % 
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_ 14, The Licensee shall see that all gramophones and 
gramophone goods sold by him béar serial numbers, when the 
Licensor attixes serial numbers; and shall keep a record of 
all gramophones and gramophone goods sold by him, show- 
ing distinctly such serial number and the purchaser of every 
attiele sold; and shall at all times exhibit the said record: 
to the Licensor when requested; 

15, The Licensee, hereby admitting, and conceding the 
validity of the Letters Patent hereinbefore mentioned shall 
not dispute or contest them, and shall not make use of any 
other name than that of Emil Berliner in connection with 
gramophones: and gramophone goods; and shall not detach or 
deface any patent marks or other marks or labels placed by 
the Licensor upon its gramophones, gramophone goods and 


- publications, and shall not add to them other marks or labels 
- without the consent in writing of the Licensor; 


16. For the Breach of any covenant herein contained 
on the part of the Licensor, the Licensor may, at its option, 
give notice in writing to the Licensee, pointing out the cause 
of complaint; and, if, within 30 days after delivery of the 
said notice to the Licensee, the Licensee shall not remove: 
the cause of complaint and fu!ly perform the covenant so 


‘broken, then the Licensor may, by second notice in writing, 


to the Licensee, revoke the license hereby given, withdraw 
from all its covenants and annul all the Licensee’s rights. 
hereunder and in that case all liability of the Licensee on 
his covenants in this agreement shall cease, except that he 
shall remain bound to take and pay for, in accordance with 
the ternts hereof, all gramophones, gramophone goods and 


- parts for the repair of gramophones for which he has at the 


time actually given orders. If the breach of covenant con- 
sists of the failure to pay money, the first notice may after 
ten days have expired at the option of the Licensor, work 
the-revocation, withdrawal and annulments hereinbefore de- 
scribed, without any further days of grace or second notice. 
The remedy given in this section is exclusive so far as the 
obligation of the Licensee to pnrehase goods to any par- 
ticular amount is concerned; and the agreement to make 
such purchases shall be enforced only in accordance there- 
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with and not by any otlet remedy, legal or eqiitdble; as 
to all other obligations of the Licensee, the remedy given 
in this section is merely cumulative and shall not deptive 
tlie Licensor of any of its other legal or equitable remedies; 

And it is hereby mutually covenanted and agreed: by and 
between the parties hereto that: 

17. The price which the Licensor shall receive from the 
Licensee for gramophones and gramophone goods, shall be 
the sum of the following three items, viz.: first, the actual 
manufacturing cost; second, a making of 40 per cent. of the 
said manufacturing cost; and third, the royalty which the 
Licensor is required to pay to the United States Gramoplione 
Company to the amount of ten per cent. of the retail price 
of the said gramophone and gramophone goods; 

18. The term “nfnufacturing cost” as used in this agree- 
ment shall be held to inelude the cost of labor, materials 
and suppMes consumed in making the said gramophones and 
gramoplione goods and parts for the repair thereof, and in 
their packing ready for shipment, and in their delivery f. 0. b, 
ears or other means of transportation designated by the Li- 
censee at the place of their manufacture, the rents of manu- 
facturing plants, leased, and six per cent, interest on the 
cost of manufacturing plants owned (provided such plants 
leased and owned shall not exceed the reasonable facilities 
for filling the licensee’s orders), insurance and taxes on such 
plants and on materials and supplies used in connection 
therewith and on goods in course of manufacture ‘or com- 
pleted, and all other items which relate exclusively to the 
process of manufacturing or are usually or properly charged 


to manufacturing account; but shall not include the salaries * 


of officers nor the expenses of maintaining the organization 
of the Licensor, or its office, or its correspondence, or of 
keeping its account, or of conducting its litigation, nor any 
damages for personal injuries to employees, nor any charges 
which are usually or properly classified in office account or 
selling account—Provided That the Laboratory expenses 
shall not be charged in the manufacturing cost of records, 
although the cost of the matrix and the cost of talent shall 
be included in the manufacturing cost of records whether 
the records prove satisfactory to the Licensee or not; 
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19. If any arrangements are made between the United , 


States Gramophone Company, and the Licensor whereby the 
ten per cent. royalty hereinbefore mentioned is in any way 
decreased, the Licensor shall give the full benetit of this 


* decrease in royalty to the Licensee. 


20. Quarterly (on or about 1 January, 1 April, 1 July 
and 1 October in each year), the Licensor and the Licensee 
shall meet to estimate as nearly as possible the mantfac- 
turing cost of all styles of gramophones and gramophone 
goods which the Licensor may be supplying to the Licensee 
at that time, or the Licensor or the Licensee may desire to 
The cost so estimated shall be the 
basis for billing goods during the ensuing quarter, and at 
the end of the quarter the Licensor shall correct the estimate 
‘according to actual experience, and any difference between 
the estimated cost shall be adjusted between the licensor and 


’, the Licensee by the payment of the difference in cash; 


21, At these quarterly meetings, the retail prices for the 
_ensuing quarter shall be fixed and remain fixed until changed 
at a subsequently quarterly meeting, and shall form the 
basis for estimating the royalty hereinbefore mentioned. At 
these quarterly meetings the licensee shall propose the retail 
prices to be fixed by the meetings, and the prices proposed 
by them shall he adopted and fixed—Provided That they 
shall not be less than the prices which the Licensee pays 
the Licensor, not less than the whole sale or jobbers prices 
which the Licensee receives—And provided further that in 
no event shall the royalty hereinbefore mentioned be less 
than fifty cents on any one gramophone—And provided 
finally, that the retail prices so to be fixed shall be the prices 


‘at which the Licensee shall in good faith and at all times 


while the said retail prices are in force sell gramophones 
and gramophone goods to purchasers at retail; and if the 
Licensee shall refuse to fix a retail price at the time of his 
order then the retail price on the basis of which royalty is 


“to be computed as hereinbefore convenanted shall be two 


and one half times the price which.the Licensor receives from 
the Licensee for the said gramophones. and gramophone 
‘goods—this royalty shall be subject to correction should the 


Raymond R. Wile 





— ae 


a 


} 
} 
{ 
i 
| 
| 
} 
i 


























13 


Licensee at any time fix a higher price for the said gram- 
ophones and gramophone goods. Should the Licensee de- 
cide at any time to merely rent or lease any of the gramo- 
phones and gramophone goods, 2 special arrangement as to 


+ royalty shall be made with the Licensor. 


22, The Licensor and the Licensee shall at ‘ell times ex- 
hibit their books of account.to each other, when requested in 
order to determine any questions in dispute under*this agree- 
ment: i 

28. This agreement shall remain in full force and effect 
for a period of fifteen years from its date; and if at the 
expiration of that period, the Licensee desires a renewal 
hereof under any patents then existing and subject thereof, 
the Licensor shall grant such renewal to the Licensee upon 
as favorable terms as it shall be willing to accord to any 
other individual or corporation. 

24, All the agreements now éxisting between’ the Licensor 
and the Licensee are, by the execution of this, agreement, 
made null and void, and all liability thereunder is hereby 
waived, except that any credit: for money paid which is now 
standing as due to the licensce may be hereafter applied in 
payment for gramophones and gramophone goods under this 
contract: 

25. No alteration in or waiver of the terms of this agree- 
ment shall be valid unless reduced to writing and signed 
and sealed by the Licensor and the Licensee: 

26, This agreement shall be so construed as not “to re- 
quire the Licensor or the Licensee to violate any contracts 
with the United States Gramophone Company of Emil Ber- 
liner to which the patents hereinbefore mentjoned or the 
Licensor may be subject—especially the agreements between 
the United States Gramophone Company, and W, C. Jones, 
dated 2 September, 1895, and 4 October 1895, and the 
agreement between Emil Berliner-and W. C. Jones dated 
2 September 1895, copies of whiclr are hereto’attached: 

27. If any dispute shall arise between the, Licensor and 
the Licensee regarding the interpretation of this agreement, 
each party shall appoint a disinterested, arbitrator and in 


writing notify the other of the appointment, . and the two 
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arbitrators thus appointed shall choose a third, and the three 
so appointed and chosen shall decide the dispute; and an 


award signed by any two of the said three arbitrators shall 


be final, conclusive and binding upon both parties. And if 
either party, upon receiving from the other written notice 
to appoint an arbitrator as heretofore said, shall neglect for 
a period of sixty days to make such an appointment and to 
notify the other party as aforesaid, the other party, after 
appointing his own arbitrator may appoint another disinter- 
ested person as arbitrator for the parties so neglecting to 
make an appointment, and thereafter the arbitration shall 


- proceed in the same manner and with the same effect as if 
-each party had appointed his own arbitrator. And if two 


arbitrators when appointed cannot agree upon a third, or, if, 
after three arbitrators have been appointed and chosen, at least 
two of them have not agreed upon a decision and signed an 
award within thirty days after uotice in writing by either 
party to make an award, then the party giving such notice 
may determine the arbitration; and resort may be had to 


legal proceedings; 


28. The term “Licensor” as used in this agreement shall 


-be held to mean the said “Licensor,” its successors and as- 


signs; and the term “Licensee,” as used in this agreement, 
shall be held to mean the said “Licensee,” his executors and 
administrators and the corporation to which, with the ap- 
proval of the Licensor, as hereinbefore covenanted, the said 
Frank Seaman may assign the rights hereby granted to the 
Licensee. 

29, The phrase “gramophones and gramophone goods” as 
used in this-agreement shall be held to include not only the 
machines and mechanical devices constituting the inventions 
hereinbefore mentioned and all the improvements in the 
said inventions that may come into the Licensor’s control 
(except recording apparatus), but also all motors (except 


_ electric butteries) that may be adopted for driving the said 


machines and mechanical devices, as well as all other mech- 
anism, appliances and accessories that may be adopted as 
necessary or useful in handling, operating or using the ma- 
chines or mechanical devices which constitute the said in- 


r 
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ventions or improvements—for it is the intention hereof to 
tefer by the phrase aforesaid to the complete sound-repro- 
ducing machine which may embody the said inventions and 
improvements and all parts of. the said machine notwith- 
standing the fact that other inventions may also be embodied 
therewith in the said machine. 

In Witness Whereof, the Licensor hus causéd this agree- 
ment to be signed in its name by the President and sealed 
with its corporate seal attested by its Secretary, and the 
Licensee has hereonto set his hand and seal ‘this the day 


and year first above written. 


Bertiner Gramornone Company, 
By THOS. S. PARVIN, . 





* [seat] Preatdent, 
g oy FRANK SEAMAN. [srar] 
alt al ‘ 
Attest: 
Max H, Brernsave 4 on 


Secretary. 





CommonweaLtH oF PewysyLvanta, } . 
Crry ayp Counry or Puraperrma, 


Br rw Rewexserep, That on this 10th day ‘of October 
A. D, 1896, personally came before ‘me the~undersigned, 
Notary Public within and for the city and county aforesaid, 
‘Thomas S. Parvin, who, being duly sworn, did: depose and 
say that he is the President: of the Berliner .Gramophone 
Company, the Licensor in the foregoing instrument; that 
the name of said Company is signed to said instrument by 
him as President of said Company by virtue of the order 
of the Board of Directors; that seal of the Company attached 
thereto is the proper and genuine seal of said company at- 
tached thereto by order of said Board of Directors; and 
the said Thomas S. Parvin, as President, acknowledged the 
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| ; foregoing instrument to be the act and deed of the Berliner 
: Gramophone Company for the uses and purpose therein 
expressed. 


€ 


HOMAS S. PARVIN. 


| 

| 

' In Witness Whereof, I have hereunto set my hand and 
i affixed my notarial seal of office, this tenth day of October, 
| A. D. 1896. i 
a: , Cuartes H. Bannrarp, j 
j ‘ (sear) Notary Public. 
| 

1 

* 

: 


Be rt Reseemperep, That on this tenth day of October 

.A. D., 1896, personally came before me the undersigned 

vf. %,Notary Public in and for the City and County aforesaid, 

M. H. Biernbaum, who, being by me duly sworn did depose 

i and say, that he is the Secretary of the Berliner Gramophone 

- Company, Licensor in the foregoing instrument, that he 

affixed the seal of the said Company thereto and duly at- 
tested the same, by order of the Board of the Directors ; 
thereof, ae 
MAX H. BIERNBAUM. ‘ 


fs 


i 


| 
| 
H 
4 
, Commonweatte or Pennsvivanta, | 
zi 88. 
Es Oriy ayp Cousty or Putrapetenta, f 
~ 


In Witness Whereof, I have set my hand and affixed my 
notarial seal this 10th day of October, 1896. 


. Cartes H. Banyatrp, 
[sear] - Notary Public. 





Ory anp County or New York, 
State or New Yors, 


88, | 


Before me, the undersigned, a Notary Public in and for 
the City and County aforesaid, personally came the above 
named Prank Seaman, who in due form of law acknowledged 


- 
~ 








ramen 


-— 





the foregoing instrument to be his act and’ deed for the 
purposes therein specified. 


Witness my hand and notarial seal, this 12th day of Oc- 
tober, A. D. 1896, 


WwW. M. Avprvs, 
[sear] Notary Publio, N. Y, Uo. 24 





Tus Aorerwent, made this 2nd day of September, 1895, 
by and between the United States Gramophone Compaiy, 
a corporation organized under the laws of: West Virginia, 
with its principal office in Washington, -D. C., and herein- 
after referred to as the may of the first part, and W. C. 
Jones, of New York City; N.-Y., and hereinafter referred 
to as the party of the. Second ‘eur, Witnesseth, that 

Wuereas, the said party of the first part is the sole and 
lawful owner-of all rights accrued under the: Letters Patent 
issued to Emil Berliner for his invention knoiwn as the Gram- 
ophone, and has acquired sole right to control, convey and 
dispose of all rights to all inventions of thé said Emi! Ber- 
liner which have been or which shall have been or which 
shall hereafter be made, having relation to the recording 
and reproduction of sound, it is agreed as follows: 





First,—That in consideration of one dollar in hand paid* 


by the party of the second purt to the party of the first part, 
the receipt of which. is hereby acknowledged by the party 
of the first part and in further consideration of the obliga- 
tions herein entered into, the said party of the first part 
does assign, transfer and set over to the party of the sec- 
ond part, the sole and exclusive right to manufacture, sell, 
lease and deal in said inventions, made or-to be made hy 
said Berliner, in the United States. @ 

Second.—The party of the second part agrees to pay to 
the party of the first part, on all gramopbones, sound ree- 
ords, and other accessories of the gramophone sold under the 
rights conveyed by this contract, a royalty of 10% of the 
retail price to he fixed by said second party, provided that 
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the royalty on completed pramophones shall not be less than 
” fifty cents a piece should said.second party decide at any | 
time to rent or lease any of its gramophones a special agree- 
ment for royalties shall be mutually agreed upon by the 
two parties. 
z Third.—Second party agrees to pay to party of the first / 
ite " part, upon the signing of this contract, the sum of fifteen H 
C hundred dollars, and within sixty days from the date of this H 
contract, the further sum of thirteen thousand, five hundred 
dollars, (failing in which, this contract shall be null and | 
void and no damages shall be recoverable by or from either 
party), which sum shall be an advance payment upon the | 
royalty payable during the first year of the continuance oi 
this contract. Said second party further agrees that the 
_ Toyalties to be paid said first party during the ‘second year = = | 
7 i 5 shall not be less than thirty five thousand dollars, and that the | tee 
= | “7 aggregate of the royalties to he paid said first party during 
the first three years of this agreement-shall amount at least } 
seventy five thousand dollars, which amount may be made up i | 
by said second party within said three years. After said 
three years, it is agreed by said second party that it will 1 
diligently and in a business-like manner prosecute the gramo- t 
phone business in the interest of the gramophone invention, 
and in doing so, it shall be absolved from any fixed minimum 
: amount of royalty to be paid annually. 
4 . Fourth—Said second party may form a company within 
4 ninety days from the date of this contract, said Company to 











take the place of said second party, and to assume, carry 
{ - H out and be responsible for all obligations herein entered into 
1 _ by said party of the second part. 
] SG Fifth—it is mutually agreed by parties of the first and 
| ‘i second parts that all rights and franchises conveyed and 
| 


| 
} 


intended to be conveyed from party of the first part to party 
oa of the second part, shall by assignment of party of the sec- 
« ond part, accrue to the said Company to be formed as herein- 





before provided, and that obligations of the said W. C. Jones, ; 

shall then cease. | 
“ Siath.—Party of the first part agrees that at the time oa 
i + ‘sof the transfer of rights and franchises by the said second 
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party to their successors or assigns, said party of the first 
will enter into any further writing which may be necessary 
to perfect said transfer. . 
Seventh.—Party of the first part agreds to defend said 
second party in the enjoinment of all, rights of franchises 
conveyed and intended to be conveyed by this contract, and 
to prosecute any infringement of said rights; provided that 
said second party shall bear one half the cost of any litiga- 
tion to which it may be a party after thrée years from the 
date of this contract. Said first party further agrees to 
deposit within ninety days from the date of this contract. 
with a Trust Company, in this City of New York, or Phila- 
delphia, ten thousand shares of its own, the United States 
Gramophone Company, common stock, to. be made out in 
the name of said Trust Company, which stock, or any part 
thereof, may be sold at any time for five dollars a share 
or more, at the request of either of these two parties to- 
this contract, the proceeds to be a guaranty fund in the 
hands of’ the said Trust Company, for the benefit of sad 
second party against pecuniary loss entailed by any injune- 
tion or decree for infringement involving the patents under- 
this agreement, at any time after such an injunction cr- 
decree said stock, if still held in trust, may be sold at any 
price obtainable, ‘provided both parties shall have been noti- 
fied ten days before the date of sale, and the proceeds shall 
go towards covering such loss of said second parties. This. 
stock held in trust shall not be entitled, “to any dividends 
until sold by said Trust Company, and-at the end of ten 
years from the date of this agreement, any of the said stock 
still in the hands of said Trust Company, or any cash from 
the proceeds of said stock, and not required to satisfy the: 
claim of the second pa shall be re-ttiinsferred, and re- 
turned to seid) party of the first part ¥y. said Trust Com- 











pany. 








Bighth. Bingy of the second part agiees ‘to make a true 
and accurate return of its sales or leases of gramophone and 
gramophone goods monthly, and that its books and those of 
its suecessors and assigns shall at all tines be open for in- 


spection by the party of the first part,"so far as may be 
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necessary, to determine the amount of royalties due. It is 
further agreed by said second party,,that they will settle 
their accounts with said first party paying the royalties due 
on’all goods sold during any month on or before the end of 
the following month. v 

Ninth.—It is agreed that the manufacture of disks and 
records shall be retained under the control of party of 
the second part, their successors or assigns; and no rights 
or franchises covering this branch of the work shall be 
granted to any third party, nor shall any gramophone recorder 
be sold within three years from the date of this contract, 
without the assent of both parties to this contract. 

Lenth—The second party, its successors or assigns, shall 
provide all apparatus sold under said patents with the usua! 
patent stamp and shall number the machines at the factory 
in running series, to facilitate the discovery of infringers 
by.entering these numbers, and to whom sold, on their books. 

Eleventh.—It is hereby mutually agreed by and between 
first and second parties that in case of the non-fulillment of 
the obligations specified in paragraphs second and third of 
this contract and assumed by party of the second part, party 
of the first part may give notice in writing of such nou-ful- 
fillment, and upon the further failure of the said party of 
the second part for a period of sixty days from the receipt 
of such notice, party of the first part may declare this agrea- 
ment null and void, whereupon all rights given by said first 
party to said second party shall be considered as revoked. 
And in case of failure by party of the first party to comply 
with any of tlie terms of this contract, the party of the second 
part may give notice in writing of such failure, and in case 
of the further failure to comply with the terms of this con- 
tract by party of .the first part for a period of sixty days 
from the receipt of such notice, second party shall be ab- 
solved from all obligations assumed under this contract, 
royalties due on goods, sold excepted. 

Twelfth.—Parties of the second part, or their successors 
or assigns, shall purchase for cash within three months from 
the date of this agreement from the United States Gramo- 
phone Company, all gramophones and gramophone goods 
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i 
now in stock, which are in good and saleable condition, pay- | 
ing therefor manufacturer’s prices, and also at reasonable H 
prices, all manufacturing machines owned by said United i 
States Gramophone Company, which may be available for use i 
in their work, otherwise said first party may sell said gramo- 
plone goods to others. i 
Thirteenth.—In case the termination of this" contract i 
within three years from the date thereof, all matrices made j 
under this agreement, or in the possession of the party of j 
the second part, their successors or assigns, shall be sold 
back to the party of the first part at a fair cost aluation; 
less wear and tear. i 
Fourteenth.—No forfeiture shall be made by purty of the 
| second part for non-fulflllment of any provision of this con- 
le tract, due to any injunction for infringement, and no royalty 
shall be claimed by party of the first part, so long as tho ‘ ‘ 
| sale of gramophones and sound records may be suspended by H 
4 
i 


reason of any injunction: against party of the second part, 
their successors or assigns, for infringements of thé patents 
¥ under this agreement, and in ease the rights and franchises 
. conveyed or jntended to be conveyed hy this-tontract to H 
party of the second part be declared invalid, all advance 4 
royalties in excess of 10% of the price for the goods actually i 
sold and paid for shall be recoverable from party of the first { 
part. 4 
v - In testimony whereof, we have set our hands and affixed 

our seals, ‘ 
Tue Unrrep States Gramorrone. Comeany, 

By - 
E. BERLINER, 


1 of United States Gramo- President. 5 x 


c ; phone Company, 
WILLIAM sO JONES, {seat} 
Received for record, October Qet, 1895, and recorded 
in Liber S-52, page 207, of Transfers of Patents. 


In testimony whereof, I have caused the seal of the Patent 
z Office to he hereunto affixed. 


JOHN S. SEYMOUR, 


‘al of United States’ " Commissioner of Patenta, 
Patent Office, rd 


Exd, F. C. T. 
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Tus AGREEMENT, made this 2nd day of September, 1895, 

by and between Emil Berliner, of Washington, D. C., party 
_ of the first part, and W. C, Jonés, of New York City, N. Y., 
~ party of the second part, Witnesseth: 

Tuat Wuereas, a contract of even date has been made 
by and between the United States Gramophone Company, of 
Washington, D. C., party of the first part and W. C. Jones, 
of New York City, N, Y., party of the second part, relating 
to the manufacture, sale and leasing of gramophones and 
gramophone gogds, } 

+ -Ayp Wuereas, said Emil Berliner is the patentee and | | 
was the sole owner of all patents pertaining to said inven- 
tions; 
“. Anp Wuereas, the services of said Emil Berliner are nec- ° 
sea E essary to the perfecting of certain other gramophone ma- 
7 | . chines and applications of the gramophone devices to suc- 


’ 
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cessfully place the same on the market; 

-f + Therefore, it is mutually agreed: 

: ee * First-—That if any defect should be found to exist in i 
| the legal organization or rights of the United States Gramo- ot 
ie phone Company, effecting in any way, its ownership of said 

tv patents or any defects in the transfer of any patents per- 
< : taining to the gramophone heretofore owned by said Ber- 
liner, such defects shall in no way effect the rights, franchises, 
or privileges transferred and intended to be transferred to 
ar: the said W. C. Jones and specified in the contract herein- 
before referred to. 

Second.—It is herein agreed by the party of the first part | 
that he will execute upon the demand of the party of the 
# t ~ second part, at his own expense, any other legal documents 
i which may be necessary to perfect in said W. C. Jones, the 
L- rights and franchises conveyed and intended to be conveyed 

to them by said contract with the United States Gramophone 
t Company: 
s . ; Third.—The said Emil Berliner, party of the first part, 
; further agrees to allow his name to be placed on all gramo- 
‘ee phone goods manufactured by or for party of second part, { 
their successors or assigns, and no other gramophone goods; 
to give his best efforts to the perfecting of all present de- 
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t 
| 
vices to which his patents are now applied; also to use his ! 
scientitic knowledge and inventive skill in applying said pat- | 
ents to new devices; | 

Fourth.—It is hereby agreed that the rivinnfaeture of all Hy 
matrices shall be carried on at W: ashington, and under the i 
supervision of said Berliner, during the first three years of H 
the continuance of this contract, unless with his consent, or } 
in case of his refusal, death or disability, other arrangements { 
shall be made, and said second party, its successors or as- i 
signs, agrees to pay the said Berliner a salary of five thou- | 
sand dollars a year, in monthly payments,’and also all ex- | 
penses for laboratory, or otlier experiments, which may be i 
undertaken by said Berliner, with the concurrence, or by the | 
wish of said second party, and also all necessary traveling H 
expenses for these purposes. 

Fifth.—lIt is agreed that.any assignment by party of the 
second part of its entire right of manufacture, lease and sale 
of gramophones and gramuplione goods in the United States, ~ 
shall devolve upon the assignees, all of the obligations as- 
sumed herein by party of the second part, and the obliga- - 
tions of said parties of the second part shall then cease. 

In witness whereof, we have set our hands and affixed our 
seals, 

=a FE. BERLINER, [seat]. 7 
WM. C. JONES, [srat]. 


Reoerven for record, October 21st, 1895, and recorded 
in Liber S-52, page 214, of Transfers of Patents. 

In testimony whereof, I have causec the seal of the Patent 
Office to be hereonto affixed. 


i ’ JOHN S..SEYMOUT, 
[Sem Untied State) i Commissioner of Patents, 


Exd. F.C. T. 4 sos 








Tis AcreEewent, made the 4th day of October, ‘A. D. 
one thousand, eight hundred and ninety-five, (2895), be- 
tween the United States Gramophone Company, Q corpora- 
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24 
ction, organized under the laws of the State of West Virginia, 
with its principal office in Waslrimgton, D. C., and herein- 
after referred to as the party of the first part, and W. C. 
Jones, of New York City, New York, hereinafter referred 
to as the party of the second part, Witnesseth That, 

Wuereas, the parties of the first and second parts have 
entered into an agreement, dated the 2nd day of September, 
A. D., 1895, by which the party of the first has granted 
to the party of the second part, certain rights to all inven- 
tions of Emil Berliner, Esq., which have been or which shall 
hereafter be made, having relation to the recording and re- 
production of sound, and including the inventions desciibed 
in Letters Patent of the United States, Numbered, dated and 
designated, as follows: (although not mentioned by number, 
date or designation in the said agreement), viz.: No. 372,786, 
dated November 8th, 1887, for 2 Gramophone; No. 382,790, 
dated May 15th, 1888, for a process of reducing records of 
sound; and No. 534,543, dated February 19th, 1895, for a 
Gramophone; 

Anp Wuereas, the parties hereto have agreed to certain 
modification in the third article of the said agreement; 

Now Therefore, in consideration of one dollar by each of 
the said parties to the other, interchangeably paid, the re- 
ceipt of which hereby each acknowledges, and for other val- 
uable and mutual consideration, 

It is hereby mutually covenanted and agreed by and be- 
tween the said parties that the said third article of the said 
agreement sliall and the same is hereby amended so as to 
read as follows, viz.: 


Third.—Second party agrees to pay to party of the 
firat part, upon the signing of this contract, the sum of 
one thousand, five hundred dollars, and within sixty days 
from the date of this contract, (September 2nd, 1895), 
the further sum of three thousand, five hundred dollars, 
and within three months from the said date, the 
further sum of five thousand dollars, and within six 
months from the said date, the still further sum of 
five thousand dollars, (failing in which this contract 
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shall be null and void and no damages shall be 
recoverable by or from either party), which sums shall 
be an advance payment upon the royalties payable dur- 
ing the first year of the continuance of this contract. 
Said second party further agrees that the royalties to 
be paid to said first party, during the second year shall 
not be less than $35,000.00, and that the aggregate of 
royalties to be paid to said first party during the first 
three years of this agreement shall amount to at least 
$75,000,00, which amount may be made up by said 
second party within said three years, provided never- 
theless that if the said second party or his assigns shall, 
. __ by energy, business ability and sufticient working capital, 
show that he or they are doing their best to make a 
success ‘of the gramophone ‘business, and if then, for 
causes which cannot be foreseen, the royalty payable 
and due at the rate fixed in the second article of this 
agreement to the party of the first part, during the sec- 
ond year amount to at least $20,000.00, but not to 
$35,000.00, then the three years hereinbefore mentioned 
in this article within which the amount of royalty to 
be paid shall amount to $75,000, shall be extended by 
the addition of another year, to make four years in which 
to make up the amount of royalties to be paid to the 
‘sum of $75,000, but, if the royalties payable under the 
said Second Article during the second year do amount 
to $35,000, then the said-extension shall not be given. 
After eaid three years, of-the additional fourth year, if 
such an extension is made, it is agreed by the said second 
party that he or his assigns will diligently and in a 
- businesslike manner prosecute the gramophone business 
in the interest of the gramophone invention and in 
doing so, he and they shall be absolved from any fixed 
minimum amount of royalties to be paid annually. 


And it is further mutually covenanted and agreed, That 
the said party of the first part shall execute all such further 
instruments in writing as counsel may advise or require, for 
completely vesting in said party of the second part, his ex- 
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ecutors administrators or assigns, all the rights described in 
said agreement. 

In Witness Whereof, The party of the first part has caused 
this agreement to be signed in its name by its President 
and sealed with its corporate seal attested by its Secretary, 
and the party of the second part has hereunto set his hand 
and seal the day and year first above written. 


| 
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Tae Unrrep States Gramopnone Company, 


| 
| 
| e * By E. BERLINER, 
| ‘ [Bett ot Waited states Gramo- President, 


phone Company, 


% bs 55 , Attest; 


Af. ‘ 
WM. C. JONES. [sear] 


Reoxtven for record October 21st, 1895, and recorded in 
Liber 8-52, page 216, of Transfers of Patents. 

In Testimony Whereof, I have caused the seal of the Pat- 
ent Office to be hereto affixed. i 
Te is JOHN S. SEYMOUR, | 

sg se Date eles Commissioner of Patents, 


] ‘ Exd. F, ©, T. i 4 
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° JoserxH AvERBACK i 
; Secretary. H ben 
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“Circuit “Court of the “anited states, 2 : 
“For THE EasTERN DistRicT OF PENNSYLVANIA. 
aoe -y Ix Eourry. woh: 








“Fran K Seaman, United States a is Lose 
_Gramophone Company | and Be 5 
Berliner _ (Grigoptione, Com- tt 
pany, i 





Complainants. t 
against ta ™¢ 


REDEIDeE R. Jounsox, eg z : 
Defendant. | ~~ - 8 a 





7 - 
de Notice. 

Please take notice that at a term of Court to be held in 
the Post Office Building, 9th & Chestnut sts., Phila- 
delphia, Pa., ou the 8th day of May, 1901, at ten o’clock 
in the forenoon, or as soon thereafter as counsel can 
be heard, motion will be made by counsel for com- 
plainants Frank Seaman, United States (Gramophone 
Company and Berliner Gramophone Company, on the bill 
of complaint herein and on the affidavits of Frank Sea- 
man, Francés Crouch, Orville D. LaDow, Charles H. Hall 
Henry K. Smith, copies of which are herewith served 
on you, fora preliminary” injanetion | to_ restrain the 
defendant until final hearing from doing’ the acts com- 

fing to the 











plained of in the said bill of complaint © ace 
prayers of the said bill. 


WALDO G. MORSE, 
Solicitor and of Counsel for Complainants. 
To 
Eldridge R.. Johnson, 
iladelp ja, Pa. - 
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CIRCUIT COURT OF THE UNITED STATES. 


EasrEern Disrrict oF PENNSYLVANIA. 





Frank SEAMAN, United States 

Gramophone Company and 
. Berliner Gramophone Com 
pany, 
s Complainants, | In Equity. 
against 


') Expringr R, Jonson, : ‘ 
eas Defendant. 





-f/ . Affidavit of Frank Seaman, 
: State of New York, 
City and County of New York, } ss.: 
Southern District of New York, 


Frank Seaman, being duly sworn, deposes that he is 
one of the complainantsin the above entitled action, and 
that he has read the bill of complaint therein, and that 
the’same is true to his knowlxdge. save as to the matters 
thereiu stated to be alleged upon information-and belief, 


and as to those’matters he believes it to be true, 


Deponent further says that he has read the affidavit of 
Miss Frances Crouch, his secretary, hereto annexed, and ~ 
knows the contents thereof; that the same is true and all 
the allegutions therein contained are true to the knowl- 
edge of deponent, and that the correspondence set forth 


all took place, and is as stated therein. 


That during the times set forth in the bill of com- 
plaint herein the defendant Eldridge R. Johnson has 
been engaged in manufacturing gramophones and gramo- 
phone goods for the Berliner Gramophone Company 
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under the patents of said compiuny, and was in all respects 
H consulted and taken into conference abont the mannu- 
| facture of such goods for the Berliner Gramophone Com- 
{ pany. 
Deponent further says that dnring the times mentioned : a } 
in the bill herein, and as therein alleged, the defendant i 
has heen within the territory aforesaid engaged in the 
manufacture, use und sale of gramophones, gramophone | 
2 records aud gramophone goods, as set forth in the said t 
bill, and is‘still so engaged, and that the said defendant < 
is engaged in so manufacturing and selling for, to and on | 
account of others than the complainants herein. 
That suchamanafacture, use and sale are admitted by 
the defendant as appears from the following affidavit veri- - t 
fied by him in a certain suit in equitygwherein deponent 
was plaintiff, and the Berliner Gramophone Company wis 
defendant, and which affidavit is as.fullows: 





“IN THE UNITED STATES CIRCUIT COURT, 
“Western Disrrict or Vir@INnra, 
“In Equrry. 


{ 
| 
{ 5 
‘ : ‘ { j 
“SEAMAN, plate { 
i “plaintift, | ; | 
ee ‘ marta : , ‘ f ; | 
“BERLINER GRramopHone.. Com: |" ae es : ° 2° 
“PANY, ¢ Se e + 
w “Defendant. J 2 , et ‘ 
4 i | 
| 








Affidavit of Eldridge R. Johnson. 


“Commonwealth of Pennsylvania; ) Pe 3 
“City aud County of Pniladelphia, ) ~** 


~ “Eldridge R. Johnson, being duly swdim according _to 
“law, deposes and says; That he is a resident of the City 
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“cof Philadelphia, State of Pennsylvania, and is and has 
‘been fora number of years last past a manufacturing 
“machinist, having a factory located in Camden, New 
“Jersey. That he has recently become engaged on his own. 
“account, independently and separately and apart from 
“any other party, corporation or concern, in the mann- 
‘facture of Talking Machines. Sound Records and Talk- | 
‘ing Machines Accessories, and has adopted in this con- 
‘nection for his talking machine business the name or 
“style of Consolidated Talking Machine Co, which has 
“no conuection in any manner or form with a certain 
“corporation which this deponent is infornied exists, 
“though it has never done any business, the Consolidated ~ 
“Talking Machine Co., of America. That throngh an 
‘oversight or mistake the name Consolidated Talking Ma- 
“chine Co, of America was attached to one of this de- 
*ponent’s advertisements, which has appeared in the Octo- 
‘*ber, 1900, issue of Scribner’s Magazine, and also in one 
at ‘tor two others, insteud of the name Consolidated Talk- 
es “ing Machine Co., which name and style this deponent 
“has adopted, as hereinbefore set forth, for use in con- 
‘nection with his talking machine business. and to which 
“name and style he claims to havea full and perfect 
‘Tight. 8 
* ‘This deponent further states thut neither the Berliner 
Gramophone Company nor any of its officers, has any 
“interest in or connection with the Consolidated Talking 
“Machine Co., and never did have, and that the said . 1 
“concern and business is owned, operated and controlled " 
“solely by this deponent. 





ES 





eee 


~< 





r 


% “Eldridge R. Johnson. 
. , “Sworn and subscribed before me this 
“28th day of September. A. D., 1900. i 
rae: ‘ “TT, A, Fenstermarker, 
“"(Seal) ° r Notary Public.” 
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+. That such manafacture, use and sale further appear in 
and by various affidavits made on behalf and account of { 
‘the defendant in various litigations, as follows, namely: \ 
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“IN THE UNITED STATES CIRCUIT COURT, 


| 
¥ “EasTeRN District OF PENNSYLVANIA. : 
j ; 


< 





“PRANK SEAMAN, October Sessions, 1900, 
“Plaintiff, ; 


~ Bee : rin Equity. 


“ErpriaGr R, Jonson, ‘ 
‘Defendant. | No. 20. e 





¥ Affidavit of Calvin G. Child. j i 


“Commonwealth of Pennsylvania, ) 
“County of Philadelphia, if 





“alvin G. Child, being duly sworn-according to law, 
**deposes and says as follows: : 


“That I wasemployed by the Berliner Gramophone 
“Company to take charge of their recording laboratory, 
“in January, 1899, and from that time to the middle of i 
“September, 1900, had charge of this work. At this time H ‘s rl 
“T was dismissed by the Berliner Gramophone Company, E i 
“owing to the fact that they had been enjoined from do- 
‘Gng business; that during this period from time to time 
“T went to the laboratory of I. R. Jolinson, at Camden, 
“for the purpose of receiving instrnetion of the uses of 
“certain improvements in sound recording devices that | 
“Mr, Johnson had developed in his said laboratory; that 
“T went to the laboratory of Mr, Johnson quite fre- Ney i 
Sac “qnently from the middle of June, 1900, to the first of 

“August, 1900, being sent thers as a representative of the 

“Berliner Gramophone Company to be¢ome familiar with 

“the practical working of the said degices for recording - 

“gound; that T employed various singers and musicians 

“at the expense of E. R. Johnson to mute records in the 
~ “said lnboratory with a view to discovering just what the 
“gnid devices und improvements would do when put to 
“practical every day work; that many of the experi- 
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“ments were so successful that as a representative of the 
“Berliner Company, I asked the snid Johnson if he 
“would not come to some.agreement as to price at which 
“these matrices could be sold to the Berliner Company; 
“that the suid Johnson stated that he had no objection 
“to having matrices sent to the Duranoid Manufacturing 
““Company and allowing the Berliner Company to have 
“records pressed from them, but owing to the fact that 
“no positive arrangement lad been made as to the 
“disposition of these new recording qevices the said John- 
‘gon was not willing then to sell any of che said matrices; 
‘that to my own knowledge all money expended for 
- “gingers and musicians to make these records was paid 
“by Mr, Johnson; that so far as he’ was concerned I 
~ “was free to come and go when I pleased and I distinctly 
~ “anderstood that I was given free access to his laboratory 
. “merely as au act of courtesy to the Berliner Gramophone 

~ “Company, 
oat _ + “That after the Berliner Gramophone Company closed 
oe 7 “their factory, I asked Mr, Leon F. Douglass, if he could 
‘secure u.position for me with Mr, Johnson, and about 
“the last week in September the said Douglas notified 
‘me that Mr. Johnson had given him authority to engage 
“me to take charge of the making of records in the said 
‘Johnson's personal laboratory. 


rapt wee 2 


- “Calvin G. Childs, on 

“Sworn to and subscribed before me this 
“fourteenth day of December, A. D., 1900. f 

: “Charles EH. Speckman, 

“, (Seal.) Notary Public.”’ 
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“CIRCUIT COURT OF THE UN D STATES, 
“Western District or Vineinra. 


‘In Equiry, 





‘Samort Forp and Wm. C. 
“Smith, 
“Plaintiffs, 





keyg: 


“BERLINER GRAMOPHONE Com- oe 
“PANY, a 
“Defendant. ie 








“City and Connty of Philadelphia, is 
“State of Pennsylvania, ee 


“Leon F. Douglas, being duly sworn, *aoposes and says: 

“That he resides in the City of Philadelphia, State of 
“Pennsylvania, and fora short time prior to September 
“1st, 1900, was in the employment of the Berliner Giamo- 
“phone Company. When said Company discharged its 
“employees, he went into the employment of Eldridge R. 
“Johnson, amannfacturer of, pease and machinery, do- 
“ing business in Camden, N. J. That after the sus- 
‘‘nension of business by the Berliner Gramophone Com- 
“pany, the said Eldridge R. Jolinson became engaged on 
“his own account in the manufacture of talking machines 
“and tulking machine records; that while in the employ- 
“ment of said Johnson, and at the said Johnson’s instance 
‘and request deponent handed to N, W. Ayer & Son an 
“advertisement which appeared in the October number 


“Sof Scribner’s Magazine, and one or two other magazines - 


“which advertisement appeared above the name of the 
“ ‘Consolidated Talking Machine Company of America.’ 


















f\ “‘Deponent further says that the said Eldridge R. John- 
“gon, when he went into the business of manufacturing 
“talking machines and records adopted as a'trade name 
j “the name ‘Consolidated ‘Talking Machine Company,’ 
} Hl 
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“and through an oversight or mistake the name ‘Con- 
“solidated Talking Machine Company of America,’ was 
“appended to the advertisement herebefore mentioned 
“instead of the name"*Consolidated Talking Machine 
. “Company.’ | 
: ‘Leon F. Douglass. 
‘Sworn and subscribed to before me | 
“this 8th day of October, 1900, 5 
, ‘Mary F, Lyons, 
4 m “Notary Public.” 





“IN THE UNITED STATES CIRCUIT COURT, 


“Eastern District or PENNSYLVANIA. 
4 





: : “PRANK SEAMAN, October Sessions, 1900. 
if ngkta, oa : “Plaintiff, je 


a Soy Testy, In Equity. 
os “Exper R. Jonson, 
$ No. 20. 

; “Defendant. " cs 





Affidavit of William H. Nafey. 


~... Commonwealth of Pennsylvania, } as 
“City and County of Philadelphia, nf 


William H. Nafey, being duly sworn according to luw, 
“deposes and says: That about March, 1899, he was em- 
> “ployed by the Berliner Gramophone Company as an ex- 

‘pert in its laboratory, for the purpose of experimenting H 
“with and improving Berliner Gramophone records and i 
“continued to be so employed by the said Berliner Gramo- 

“phone Company, at ‘Teuth and Lombard streets, Phila- 
““dephia, until or abont the early part of September, 
1900, when he was discharged by the Berliner Com- 
‘pany, by reason of the fact that an injunetion had been | 
“issued against the said company restraining it tempor- 
“arily from doing business, That about the middle of ~| 
i 
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‘September, 1900, after his discharge from the Berliner 
“Gramophone Company, he sought employment with El- 
“dridge R Johnson, the defendant .in the above entitled 
“action, and that since that time he has been employed : } 
“by the suid Johnson at his laboratory, at his factory, : ; 
“No, 120 North Front street, Camden, New Jersey. 

“That prior to his discharge from the Berliner Com- 
“pany, he was familiar with all of the details, of its 
“record making, and that he and Calvin G, Childs, also H 
“employed by the Berliner Company, were occasionally i t 
“sent over to the laboratory of Kldridge R, Johnson to t 
“familiarize themselves with the worl which was being 
‘done by the said Johnson, in his record making process 
“at his laboratory, aud that the visits of this deponent 
“and the said Childs to the laboratory of the said John- H ? 
“gon were not for the purpose of assisting the said John- * : 
“gon in manufacturing records, but for the purpose of re- 

“ceiving instructions in. reéord making; that this depon- 

“ent and the said Childs, were the only employees of the t 

“Berliner Gramophone Company who were sent by the } 
“Berliner Gramophone Company to the laboratory of 
“the said Johnson, and were the only employees of the 
“Berliner Gramophone Company who were admitted by the 
“said Johnson to his laboratory. 

“That while this deponent was at the laboratory of the 
“said Johnson he was not there for the purpose of assist- 
“dng in making matrices for records or assisting in any of im 
“the work in the making of sound ‘records, but wus there 4 
‘for the sole purpose of learning the record process of the 
“said Johnson in the manufacture of records, 

“That while the matrices belonged to the said Johnson, 
“the said Johnson permitted the Berliner Company to 
“have copies of the records made from such of the said t 
“matrices by the Duranoid Company, as the said Childs i . 
“should select for submission to the Berliner Company. : 

“This deponent further states that it was always his i 
“understanding that the said laboratory of thesaid John- ° 
“gon, and all the appliances therein, belonged to the said 
“Johnson, as well as allthe matrices which the said Joln- 
“gon made in the laboratory. ve 

“William H, Nafey. 












“Sworn, &c.’’ 
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That the affiants so as in said affidavits set forth are in 
the employ of the defendant, and that to request them to 
make affidavits for cSimplainants would be useless. 

That in the aforesaid action of Seaman against John- 
son, the defendant aforesaid made an affidavit verified 
on the 14th day of December, 1900, wherein, among other 
things, he swears as follows: | 
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“Mr, Seaman’s plan, as itevident, is to hold up the Ber- 
“Jiner Gramophone Company and cut off their income so 
“that they may have no money with which to fight litiga- 
“tion. The Graphophone Company will at the same time 
“endeavor to make the best use by advertising and other- 
“wise of the consent decree entered by the National 

+ @ramophone Company for the purpose of their plans so 
‘ag to, as far as possible, influence the trade by leading 
“them to believe that the Graphophone patents have 
‘been sustained and so injure my business, the National ‘ Nea | 
“Gramophone Corporation and the Universal Talking Ma- i 
“chine Company in the meantime unlawfully using the 
“valuable improvements patented to me, Knowing that, as 
“my patents have not been adjudicated, it will be difficult 
“for me to secure a preliminary injunction and that it may 
“take years to stop them, evidently hoping in the mean- 
“time to crush me by expensive litigation. 

“There is but one thing left for me to do under these 
' “circumstances, and that I have done, which was to 

“manufacture and sell my own goods.” 


“4S 





And deponent likewise alleges that all of the Gramo- | 
phones and Gramophone goods which now are made, ' 
offered and threatened to be sold by the defendant, are | 
of the same and identical kind, quality and description as : 
those manufactured as aforesaid for suid Berliner Gramo- 
phone Company, and in no wise differ therefrom, but are 
covered and controlled by the patent, patent rights and 
privileges so as in said bill set forth, granted to and con- 
ferred upon said Emile Berliner, and transferred by | 
mesne assignments and agreements, to deponent, | | 

That by the bill of complaint filed in this Court at the H 
October session, 1900, wherein Eldridge R. Johnson, the 
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defendant herein, is complainant and the National Gramo- 
phone Corporation is defendant, it appears that the said 
Berliner Gramophone Company, through Thomas S. 
Parvin, who is, and at all the timas herein mentioned has 
been, its president, was and np to:ths 20th day of Septem- 
ber, 1900, has been jointly interested with said Johnson 
in the patents -and discoveries relating to Gramophones 
and Gramophone goods, and fccessories made and taken 
out by said Johnson, but the details and particulars of 
which interest deponent is unable to specify, by reason of 
the fact that the same has been until recently con- 
cealed by said defendant and snid corporation from 
your deponent; but that deponent is informed by one 
Henry K. Smith, and verily believes, that.all inventions, 
discoveries, patents and applications and other matters 
and things relating to the Gramophone and its accessories, 
made, taken out or obtained by the said Johnson, the 
suid Berliner Gramophone Company owned, or in the 
same through its said president was and has been, 
interested. 


And deponent alleges npon information and belief, and : 


charges the fact to be, that such interest still continnes, 
though colorably assigned, as in and by said bill of com- 
plaint set forth. 2 

Deponent further says that since the execution of the 
contract between the Berliner Gramophone Company and 
deponent, the defendant Johnson has built‘ gramophones 
and gramophone goods for said Berliner-Gramophone 
Company, and bas been familiar with and fully advised 
concerning the contract between said Company and de- 
ponent, and has many times been called into consultation 
by the officers of said company, together with deponent, 
in the determination of questions regarding the mechan- 
ical construction of gramophones and gramophone goods, 
and (lesirable types of machinery therefor, and appliances 
useful in connection therewith; and that upon all ques- 
tions of mechanical construction the said Berliner Gram- 
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ophone Company consulted with and relied upon said 

Johnson, 
That in figuring upon, the prices to be charged depon- 

ent for such goods, so to be manufactured by said John- 

son, allowances were always made to said Johnson for the 

cost of new machinery which he, from time to time, re- * 

4 quired in developing his said business, manufacturing 
such goods, and meeting the changes from time to time 
madein the models thereof; and that the business and 
plant of the said Johnson has been vastly enlarged and 
increased during the term of said contract, | 

That at the time of the execution of said contract the® 
factory of said Johnson consisted of one room or 
two rooms ina dilapidated building, and said Johnson 
was engnged therein in the manufacture of stitching ma- 
chines, and had just begun to make gramophones and 
“-/~, gramophone goods, & 
That the factory of the said Johnson has developed 
from time to time, until it now ovcupies large quarters, | 
and contains a large quantity of machinery, the same be- 
ing of expensive construction and .adupted to various 
; kinds of work, u considerable part thereof being particu- ! 
larly adapted to the manulacture of such Gramophone wr} 
goods. Thata considerable portion of the business of { 
‘said Johnson is, and always has been, the manufacture of 
stitching machines, in which he was so as aforesaid 
originally engaged, and that such business is not alfected 
by, or in anywise connected with, the matters and things 
concerning the Graimoptone business aforesaid. ! 
Deponent further says that in the large amounts, ag- 
» gregating over Six hundred thousand dollars, which have 
» been paid by him to the Berliner Gramophone Company, 
. and a considerable portion whereof has been paid by the 
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| said Company to the suid Johnson, the cost for the build- 
| * i ing and construction of the special machinery has been 
Y calculated, and largely allowed and paid for to said John- 
‘ . son by deponent and by said Company. 
‘ a 
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Deponent further says that in conference and conversa- 

. tions had by and between deponent and Thomas S. 
Parvin, the President of the Berliner Gramophone Com- 
pany, and other officers of said Company, said Johnson 
has been frequently spoken of by said officers as inter- 
ested in such way that he must be cared for in anything 
which should be done, and that, moreov-r, when depon- 
ent and the officers of said Berliner Gramophone Com- 
pany were discussing a consolidation of gramophone 
interests, the deponent was informed by: said Thomas S. 
Parvin, President of said Company, that the interest of 
said Johnson must be protected, and that said Johnson 
must receive One hundred thousand dollars in cash, as 
his interest in the business of said Berliner Gramophone 
Company, wholly outside of any and all stock or other 
similar interests whiel’ said Johnson might have. That 
the defendant Johnson was advised by deponent of such 
demands and informed deponent that .ue had made a 
great deal of money for snid‘Parvin, and had a great in- 
flnence over him, and could get hitn to do almost anything 
he wanted him to do; and that he could “control the di- 
rectors of the Berliner Gramophone Company through said 
Parvin, and that no combination could be gotten through 
without the defendant as defendant could come pretty 
near controlling the Bourd of Directors through Parvin. 
And deponent bas always understood from the defendant, 
and the officers of said corporation, that the defendant 
has and maintained some particular aud contidential re- 
lation with them, and with said company,,in regard to 


the development of their said patent rightsand business. . 


Deponeut further says that in an aflidayit, verified by 
the defendant Eldridge R, Johuson, as aforesaid, the fol- 
lowing: statements apperr: , 

‘‘Veponent further says that all prices for iis manu- 
“factured, sold and delivered-to Berliner Gramophone 


“Company were persunally arranged with Mr. Seaman or 
“Mr. La Dow. : 
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“With the exception of not mo-e than three orders, no 
“prices were ever arranged with the officers or directors 
“of the Berliner Gramophone Company. ll sach prices 
“‘were subject to the approval of Frank Seaman. 

“Sworn and subscribed to Sept. 27th, 1900.” 

Deponent further says that from the thirteen-(13) 
records purchased as set forth in the affidavit of C. 8. 
Hall, deponent is able to recognize in the announcement 
preceding the record in many cases, the voice of C. G. 
Child, for a long period of time the record-maker for the 
Berliner Gramophone Company, while deponent was en- 
gaged in furnishing talent for the production of records; 
and that on the three (3) records, namely, ‘he Man be- 
hind the Gun,’’ ‘Hands Across the Sea,”’ and ‘“Lim- 
burger Cheese,”’ filed with the affidavit of said Hall in 
this cause, deponent is able distinctly and unmistakably 
to recognize the voice of said Child insuch announcement 
upon two. 

Deponent further says that during the continuance of 
thesaid business the name, date aud number of the patenc 
set forth in the bill herein was placed upon all of the ma- 
chines manufactared and dealt in as in said bill set forth 
either by defendant or by others with his knowledge and 
consent, defendant was at all times fully advised and 
aware of said patent and of the rights of complainants 
therein, and of the manufacture by him as aforesaid in 
and subject to said patent, and also andlike wise used 
machines and records, during all sach time containing 
the name, number and description of the’ patent afore- 
said. Deponent further says that, suid Johnson has al- 
- “a+. -4,/ ways and frequently admitted and stated to deponent that 

“ -" ghe Berliner patent described in the bill herein, was and 

{s valid and subsisting and a good and effective patent, 
and that the same is broad in its terms, and broadly covers = 
the machine known and styled as the Gramophone; and 
that no one could manufacture a talking machine of the 

i kind then and now made by said Johnson, without in- 
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fringing sueh patent; and tito! complainant sole and 
exelusieo rights ander said potent, as alleged in the bill 
Qorein, stid defendant has bom atall sneh pimes fully ad- 








visi. 

And that in an affilavic node by defeadant in an action 
poling inthis Court betives deponent and said defend- 
ant, and verified on the fi day of December, 100, the 
said defendant swears as follows: 














“Tht this depouent las tm inafactured for the Berliner 
“Gramophone Company, cdl the gramophones or pir 
scouprising the mate ivl portion thereof, sinee the 
© Boriiner Gramophone Compiny gave him the first con- 
Sraet three or fonr years ogo, and thae this deponent, 
sutueing the last three or four years, has invented and 
“patented miny valuable improvements npon the gramo- 
“phone which have ten bet hiv ely to mike if the success- 
“fal eomne {machine which it has become.” 




















Ad said defendant likewise in said affidavit: swears as 
follows: 


“This deponent further states that he never marked, 
Sany sramophone goods iitiitietured: by him wita the 
Snamber and date of any of the Berliner patents except 
sing few instances aur tie early stages of the manu. 
facture by him he didoat the special request of the 
liner Geamophoue Cig, cay. on certain goo ts meant 
med by him forte sdd Company, stump on the 
“gounl box the date of Me. Becliner’s piteuts. aud 
Sina few instances he plicwd at the special request of the 
“Berliner Company, t! oer and date of some of Mr. 
“Berliner’s patents on a coviain style of motor case 
whieh was being male by hin for the said company, 
Shut that this deponent las not so marked any of the 
ssaid goods with th her patents for some time pase, 
“Tt has been the practi waver, of the Berliner Griino- 
“phone Cony Is 1 deponent is informed and be- 
lieves, to mark all gis cophones with the numbers of 
severabof the Berlines patents upem the easing of tle 
mophones, but this soorking was mot done hy this 

deponrnt, batbyother j rties employed by the Berliner 
“Gramophone Compouns |) the purpose. 
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we is las been the practice of this depon- “TD mentio 

<3 “on Sod mianufaetuving machinist in ¢ “Ported com 

~ ‘where he has heen specially requested “wits develo 

“stamp oon goods mannfaehuved by him “ong ind 

‘Omtent omeuks of his custom as Tndicberk and “Tu che ey 

designated by the customer in the sane way “phone tony 

“hat che would ostunp oa mame plite according “somew lint i 

‘ “to the special insteictions of the — customer. “rove too m 

Fe ; ML, devi M 

wt | Deponent further says that the records made for depon- “and an 

ont by the Berliner G unophone Company aforesaid, con- “parts. My 

tained names, markings and devicws upon such records as “Montross w 

, follows: “methods anc 
eehes i 

ais , ie . an perimentiny 

N. derliner's Gramophone, Patented Nov, 8, 1887, May “that time, a 

ro 3 1h, IS88—May, 1890. Pebty 19, 1805—Oet, 20, 1895, “progressed, 

Other patents applied for? said) patent of Now S87, “Cosmmoplone 

being the one in suit herein, And that such records were “that the mac 

used by defendant upon the machine made, and sere use the Berliner 


“order was pl 
“TO Wits exect 
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upon awl ivachines made and sold by defen 





















































frequently handled, examined and discussed by defend “The new v 
lag ant. ‘That such reeords were an essential part of such “ntusual suice 
machines and necessary to their operation, and that the “evelopment: 
machines were likewi uiced. man to enter 
Deponent further says that in an aflidavit made in said gone Comp 
notion snd verified on the lth day of December, 1900, as é Atte es 
- aforesaid, the defendant swore to the following statements “Shortly. at 
~ us follows: “Montross any 
“Wdridge Ry Jolson, being duly sworm according to jMivistou co 
“law deposes and sys as follows: stating GOSbiOl 
ling and ex 
am the defendant in the above entitled ease, andam ‘be obtained i 
“v citizen of the United States, and a resident of the City “a royalty on: 
. “ol Philadelphia, State of Penmsylvania. “interest. 
| “1 desire to state as briefly as possible in the first place “About this 
“the frets concerning wy relations with the gramophone, S. Parvin, 
‘Gund how T first becuine interested in the manufacture of “Gramophone 
“the sume; alay the facts concerning my business dealings “the complain: 
“with the Borliner Gramophone Company, aut such busi- “at first in the 
“Hoss relations as Thave had with Mrank Seaoan, the “the orders fro 
¥ “complaiannt herein, * smore wi 
| 
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| itented Nov. 8, 1887, May 
So, sn5—Oet. 2, 1895, 
| patent of Nov, 8, 1887, 
id that such records were 
Hine made, and were used 
i by defendant, and were 
nd discussed by defend- 
© essential part of such 
» operation, and that the 
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“Tmention these facts to show that tho present per- 
“Ported com wmophone did not grow of itself, 
vets (Lee yy improvements through a seri 
“Tonge aod extensive experiments. 

“Tu the early stages of my clforts to improve the gramno- 
“phone toy successful commerce urticle | grew 
“somewlutt alarmed aud discouraged, ing that it might 
“prove too much for my pur sition to 
“Mr. Levi Montross, machin mikition 
Sand experience in the a ry and 
uts. My purpose inimaking this proposition to Mer, 







































“Montross was to gain assistance financially and in 
“qethods and plans for sellin, After some [urth 





“perimenting we decided to sell the machine as it was at 
“that time, aud te make improvements as the business 
yessed, | Wesecured our firstorder from the Borliner 
mwoplone Company, Aneust 10, 1806, being specified 
“that the machines were vo be constracted so its to operate 
“the Berliner records. th wassabont the time that thi 
“order wits phiced that the Seaman contract above refer 
“to wis executed, 

“The new sceamoplone as constructed by ims met with 
“tinusiad success from the 1d TE believe 
sdovelopment and st s very largely indu 
man toenter into a contracs with the Berliner Gr 
shone Company, as Mr. Willi 
btime had charge of the se 
an had been following my experiments ve 
heen 
tiysell hada disagreement reg 
olits; the vesulbof whieh was Tasstmned the 
Sontirve cost of experimenting and the responsibility of 
‘filling and executing orders as wellas orders that might 
“bo obtiined in the future, agveeing to pay Mr. Montross 
“a royalty ona specific number of machines in lien af his 
“interest. 

© About this time [heen : tinted with Ma. Thomas 
acvin, then and now President of the Berliner 

tamopbone Company, audalso with Mr. Prank nity 
“tho compliimiuit in this ease, Tost considerable money 
Sat first in the manu tre of the 
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“civision of pr 






















mophone, but as 
“the orders from the Berliner Gramophone Company bo- 
“came move wtinevous, | began to realize and tomake ap 
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“omy previous losses. As my business with the Berliner 
“Company appeared to he growing, with the gramophone 
Say improved wt its disposul, F sold only to them at that 
“egime, thom subsequently manufactured large maumbers 
Sof machines for other Gramophone Companies in other 


COMME. 





“Since E first commence to manufacture the gramo- 
“phone as parfeeted and inpe svod by me for the Berliner 
“ramophone Company, 1 have made a practice of con- 
“salvia Mr. Parvin and also Me. Pranic Seaman, the 
Syolling agent of the iner Gramophone Company, 
“from Lime to time, reliutive to the application of the 
STprovenents in the machine to their purposes T hive 
‘sheen perfectly fair and liberal with both, Relative to 
She meehanioal side of the business of the Berliner 
SCramophone Company, wd of the said Prank Seaman i 
ine ment, T have been invarivbly consulted by then, 
OOMy relations with Mr. Senn andl the Berliner Craino- 
“phone Company hive boon very close during the past 

how yous, Owlng fo Wy Husiness connection in the muni 
retire of the gramophone for the Berliner Company 
“aipon iis order, nud it las been this fact which now 
sJends Mp, Seaman to charge me with collusion with the 
“Borliner Gramophone Compumy. T have no connection 
CQvith that corporation whatsoever, and am now, and 
first business relations with 
upying the 
































‘lways have been sinee ny 
“them, imdependent of that company, o¢ 
ruifnetiver and customer. * 
S embodied nimerous inventions ant 
“improvements of my owt some of which were covered by 
“bettors Patent, andafte iseortrining that these machines 
Could be sold what considerable profit, in’ Kurope, Mr. 
“Owen sie cd in interesting Mr. Tvevor Willis, of 
“London, Englund, and seenred in this manner cousider: 
Sable financial backing. At Mr, Owen's request [went 
%to London and sold to Mr, Williams several of my 
“foreign rights relative to patents on gramophones for 
“quite a large sin of money, Shortly after securing 
“these foreign rights, Mr. Owenand Mr Williams formed 
“the Gaamoplone Company, Limited, of London, which 
Seompany anade te profit, last year of about 0,000, f 
Galyo arranged with the Baropean parties that L should 
“anntaeture gramophones for them direct, Tt was this 












“rolations of 1 
“'Phese machin 




















“last aurrangome; 
“vith May 
“to hin 
“phone 
“with the | 
“vielits iu 
“handle my iiny 
“only when pure! 
“phone Company 
“objected to the 1 
“to prevent me ty 
“Te continued {i 
me for the Berlir 
which embodied 4 








That heretofor: 
in this Court at 
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tained, among oth 


“That since the 
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“Gnanufaetined Lo 
eign countries 
“Your orator’s pr 
“the Berliner Gd: 
Sselling agent ine 
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“last arrangement which seemod to strain my relations 
eyvith Mr, Seaman, as it pliced nie in practical opposition 
to hineas fir as the manufacture aud sale of gramo- 
e phones abroad was concerned. Hix contiel, however 
Savith the Berliner Gramophone: Company ve him no 
Syights in Barope, nor did tt wive bimany rights to sell or 
“handle my improvements in this country. ‘Aly sold them 
Sonly when purchased from nie by the Berliner ¢ no 
“phone Company and sold by them to him. Mrs Gita 
“objected to the new arrangement aud made every oltort 
“{o prevent me from selling, but he took no a nt law 
“He continued to sell the gramophone many lly 
mo for the Berliner Gramophone Company at their order. 
whieh embodied ny patented improvements.” i 

























That heretofore the defendant Eldridge Ro dohison filed 
in this Court at the October Sessions, 1900, his bill in 
Kyuity against the National Gramophone Corp 
which bill was verified by the defendant herein 
tained, anoug other things, the followin 









llega tions: 
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that since the Berliner Gramophone Company started 
“in busine sin 1806, he has manufietured nearly all their 
Geramuphones and all the gramophones which have been 
n anntietured for the various gramophone companic ‘in 
“tor countries, inal to the extentof many thousands 
“Your orators pri vipat customer in this country hh heen 
“the Berliner Gramophone Company, whose exclusive 
Ssgelling agent under contracé dated October 10th 184 5 
sk Seaman, of New York City, New York. ea 
Thave among my customers for gramophones and 
; ny Hophone records, which Lan now manufieburing, in 
‘eadidition to the Berliner Gramophone Company, many 
Pother parties, coucerns and corporations in’ th s vountey 

and abroad, aud have acqaived a wide reputation and 
“demand for my improved machines and records 

Bek have recently by reason of the growing antl inereas 
‘ines demand for my said improved machines wand improved 

records Cnlarged and extended my frets nd provided 
“inorensed facilities for manufacturing and selling talking 
nachna and records aul have recently been pondacting 
“Ui branch of my business under the mime and style of 

the Consolidated Talking Machine Company, in’ con- 
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“noetion with my own ne, tid have extensively and 
“Ture dvertised my said talking machine and records, 
“for whieh, as hereinbefore stated, [have created a large 
Sdemand, and for whieh would bea very inuel larger and 
Sjnerensing demand were if not for the wnjust wd uiilaw- 
“Tal ae defendant. * * 4 

“Your orator furbher avers that he has recently by 
using: demand for his 



















‘Season of the growing aad iner 
said improved machines and improved records enbarged 
éand extended his factory and provided —iner ased 






ss for manufacturing and selliy Ising machines 
“and records, and has been recently ¢ mdneting this 
“branch of his business under the name and style of the 
“Consolidated Talking Machine Company, in connection 
Sowith bis own mune, and: his xtensively amd larced 





“frcilit 


















Gadvertisoed his said) talking machine and records, for 
Shiels as hereinbefore stated, he has) or 
“lor i 


ated a dit 
That while no sait has been brought 
d Berliner Gramophone 
mophone Company, 








and, 
vinst your orator by the 
mpany, or the United) sittes a 
od infringement of the said Berliner Patents, 
in the event of any final adjudication in 
“ihe said suits sustaining the validity of the said Berliner 
“atents wil idy and willing to recognize 
Sthe same, and to abide thereby, should the gramophones 
and sells come within the scope of any 









a 
“for any. alle 
SSvore amitar, 
























“he mann 
“such decision.” 

That complainants, the United States Gramophone 
ruimophone Company, or the 








Company and the Berliner ¢ 
Ad directors thereot, have been and are largely 
unophone business 





oflicers 9 
Interested in or associated with the 
in foreign countries mentioned in said affidavits, and to 
promote their said interests, and by reason of such 
interests, have declined and vetused to bring any action 
or proceeding against the defendant Johnson to restrain 
(he manufactiae by him in this country for shipment and 
use outside thereof of any gramophones or parts of the 
sime, and that defendant never claimed the rights so to 
id complainants so 

















manufueture, save by permission of s 
to do for sueh purpose. 
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That up, 
this Hono 
entered in 
1904, that 
the rights 
contracts 
reason of 
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ted Stites Gramophone 
vophone Company, ov the 
ave been and are largely 
~ the gramophone business 
in said affidsivits, and to 
md by reason of such 
used to bring any action 
int Johnson to restrain 
we country for shipment and 
Jophones or parts of the 
* claiined the rights so to 
cof said complainants so 
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That deponent, one of the complainants herein, las 
marketed and sold thousands of peimophones and erimo- 
Phone records, and that Ceponentis nov eugsigeod Te selling 
Wey tnd hos feitivies: and OPPOrMinities for selling 
disposing of The sme in buns quantities, and 





mud 
Mmaiutains 
for silo and disposition thereota place in the City of New 
York, and is able and Willing fo supply all the trade and 
demand whieh exists for Shamophoues gn grmophone 
so0d8 SOAs afOresHid doalt in used and sold hy the de- 
fendant, 

That deponent has given to defendant no license, cone 
sent or purmission whatever to Ma faetire, ase or sol 
for any other porsen or persons, sive (he conplatuants 
luvein any of 

















HLAHH AO phones or erimop bone “ovels, aud 
lefondiant avs expressly stilted that lie has Neeoived we 
such consent, permission ov license from any one of eon 
lvinsits, 

That heretofore ind at the Orfober Sessions of hia 
Court in the year too, deponent filed his comain bill 
agai’ defendant Mibvidge R. Johnson, wherein and 
Whereby equitable relic! was prayed, among other things, 
fat the defendant Johnson be enjoined and vestiained 
from using the mane or word “Grinmophoue? asa trade 
We or Cede mink, 

Mit said bi set forth the COM MEES, aereOmOnts and 
Hele in the bi herein sor up wherein and whereby dos 
Ponenb heawme entitled to the sole and exclusive use of 
said name in conjunction with the Patented articles de- 
acribed hevein, and selling up the rights of deponent 
prayed their enforcement against said defendant, 

That upon motion ily made and aegiiment daly had 
this Hovorable Court determined by its deeres duly 
entered in said suit "pow opinion filed therein Maveh Ist, 
WOOT, that, foe the Purposes of such preliminary rolief, 
the rights of deponent ave valid and subsisting under the 
COUrCLS 800 ats afoLestid set forth. That upon and by 
reasou of such decision and determination, and ot the 
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decisions of the United States Circuit Courts in the 
Western District of Val andin the District of West 
Virginia, deponent is and has become entitled upon the 
contracts amu agreements i wid to unite and join the 
complainants herein in this their bill against said defend- 
wu for infringement and violation of their rights under 
said puutents. 

Deponent further saith that an appeal from each of the 
decrees aforesaid rendered in the Eustern District of 
Pennsylvania and in the Western District of Virginia has 
been taken, and that for, because, and by reason of said 
appeals, and pending the argument of the same, this de- 
ponent has delayed bringing this bill before the Court 
until the umentand hearing of said appeals, and that 
for such Hit has not been advisable that he should 
more speedily file this: bill, or apply fora preliminary 
injunction. 




























PRANK SEAMAN. 
Sworn to and subseribed before me 
this 22d day of April, 1901, i 
Vrank Cochrane, 
Notary Public (62), 
New York County. 
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PRANK SEAMAN. 
yme 


Cochrane, 
'y Public (52), 
w v York County. 


23 
IN THE CIRCUIT COOL 








IN AND FORTHE Mastenn District or PENNSYLVANIA, 


Mrank Seaman, United States 

Gramophone Company and 
Berliner Gramophone Com- 
pany, 





Complainants, -1" Equity. 
against 


Beppe Re. Jonson, 
I 








Affidavit of Frances Crouch. 







United 
Southern Di: 
City, County and Sj 


Frances Crouch, being duly sworn, deposes, that she 
resides in the City of New York, in the State of New 
York, and is private seeretary of Prank Seaman, the com- 
plainant in the above entitled action; 

Thatas such pri ry, she had charge of the 
vorrespondence of said complainant, and is’ familiar with 


‘sof America, 
) of New York, 
ate of New York, j 

















the same; 

That the letters, copies whereof are hereunto annexed, 
dated in the year 1890 and 1900, addressed to the com- 
plainant Mrank Seaman by the defendant, were received by 
complainant Prank Seaman about the dates thereon 
severally specified, and are in the possession of complain- 
aut, ly to be produced to the Court; 

That during the time to whieh said letters relate, de- 
ponent has heen private secretary as aforesaid, to com- 
plainant an, and has received and opened all mail 
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addressed to him by the Bealiner Gramophone Company 
received at his oflice in the City of New York, 

Deponent further says thaton various oeeasions the 
defendant, Nldridge BR. Jolson came to the office of 
complainant Frank Seaman in the City of New York and 
held conver mus wilh compliinant in regard to gramo- 
phones and gramophone yoods, which were being made by 
him for the Berliner Grimophone Company, or for com. 
plainant Seaman, 














FRANCES CROUCH, 
Sworn to before me this 28d 
day of April, 101. } 
Krank Cochrane, 
olary Public (52), 
New York, N.Y 





871 Brondway, New York, 1/23/1900, 


Berliner Gramophone Co., 
Philadelphia, Ps 


(ientlemen.-—L | 
twenty five hundred (2 
per sample submitted | 
and whieh sample, ors approved duplica 
hereafter be submitted to you. Price, $2.90 

falso order twenty-five lamdved (2,600) sets of arm 
fittings per present style, same to be placed on arms com- 








‘by place with you an order for 
400) Johnson Motors, complete as 
Mr. Johnson to me last weels, 
eot, will 














plete, price ten cents each, 

The condition of this order is that deliveries ure to be 
made tt the rate of seventy-five complete motors per day, 
provided that if T find (hat Peannot use this number per 
day it is understood that you will, upon my advice to you, 
vestrich deliveries (o my stock from time to time as T may 
order, provided Tain keeping up to the minimum order 
clause of my coutract with you. [tis also understood that 
you will not deliver these machines to my stock or charge 


them up toy 
My contraet oy 
Delivery (y 
This order j 
ane vestrictod | 
the woods, oy + 
Relative to 
horns, decaleo 
plete for (wor 
siury paeking | 
immediately } 
and an order 
host advantag 
Relative to 
daventy five tin 
sonnd-hoxes fi) 
fo utilize those 
Machines spee 
Will so anvangy 
twenty five hi 
in the future. 
be of the high 


Mrank Seamar 
New Yor) 

D Sin, — 
for 2500 Gran 
note however 
to be made a 
however da ot 
we possibly oi 
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idway, New York, 1/20/1900. 


place with you an order for 
\ Johnson Motors, complete as 
Mir. Johnson to me last week, 
proved duplicate thercof, will 
ou. Priee, 82.90 each, 

lnndyed (2,600) sets of arm 
ame to be placed on arms com 


~ 





der is that deliveries ure to be 
~ y-live complete motors per day, 
4 Teunnot nse this number per 
cou will, upon my advice to you, 
oek from time to time as bamay 
ping up to the minima ord 





you. [tisulso understood that 


machines to my stock or charg 














on 


fhem up to ome faster thin the minima order clause of 
my contract culls for, unless with iny consent. 

Delivery to begin within six weeks from date, 

This order is, of course, subjeet to suspeusion in ease 7 
am restricted by injunction preventing my disposing of 
the goods, or any ys i 

Relative fo the placing of an order for boxes, elbows, 
Horns, deealcomania, ete, fo make the above order coms 
plete for twenty live hioideed Grim-o-phones with neces 
ry packing boxes therefor, Task (hat you will quote me 
immediately best prices obtaimuble on (hese several parts, 
andaorder willbe daly phieced for these parts at the 
host mlvantige. 

Rehitive fo sound boxes for the above, | hive die ime 
twenty five limdred boxes on the old order for five (housind 
somt-hoxes tidependont of miechines,  h aathor 
to aitilize (hese twenty tive: hamered soundl-bosc 
Mchines specitied above, with the understanding: t 





Hof Chem herein arde 

















you 
for the 
at you 
will soumeinge with) Jolson thief le will make these 
twenty five iundred sound-boxes good iso desired by me 
in the future. Standard of all sound-boxes furnished to 
be of the highest quality ii all respeets as approved by me. 
Vory respectfully, 
Mrank Seaman, 
Ae 











Berliner Gaimophone Company, 
AQ South Loch St., Philadelphia, 

dan, 26, 1900, 
Mrank Seaman, Esq., 
Now York City, 
aur Sir, Weare in receipt of your order of 28d inst, 
for 2500 Canmophones and thank you for same, Ph 
note however Chat we do not guarmntee thit deliveri 
tobe made at the rate of 75 motors per day, We will 
however do our itmost to deliver this number por day if 


we possibly can. 
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Also, wo will not) guarantee to: begin deliveries within 
six weeks from dite, but we will do our utmost to this end, 
and believe we will be able todo it, Allof the other con- 
ditions in the order are ontively satisfaerory. 

We have an option for motor boxes, arms, elbows and 
horns at the same price as the last order, but we will be 
compelled to pay one cent each more for the packing 
boxes, This is the only thing, however, in which there 
will be any advance. We suggest that you telegraph us 
to-morrow if this ix all satisfactory, so that we can place 
the orders. 

Messrs. Sheip & Co., who will make the motor boxes 
ands, advise us that while their price would be the 
siume as dust, ibnust be with the understanding that they 
wre viven deealeommanias mile by the parties in Philadel- 
phia. ‘They have had so much trouble with the dees 
comanias furnished by the other party on account of their 
being tuo thin or in some way improperly made, that they 
cin only use them, wot only with a proportion of 
loss, but with very considerable ¢ xpense and time 
and labor, and the finished appearance is nothing like as 

wood as the Philadelphia decaleommunin, 

This is so plainly manifest tous that we do not desire 
fo use any more of the deenleomanias about which there 
has been so much complaint, 

Yours trily, 
BERLINER GRAMOPHONE COMPANY, 
By Titomas S$, Parviy, 
President. 
























wh 





Berliner Gramophone Company, 
424 South 10th St., Philadelphia, 
January 29, 1900, 
Frank Seaman, Hsq., 
87+ Browdlwity, 
New York City, 
Dear Sir.—We are in receipt of your favor of the 27th 
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wtiitrantee to begin deliveries within 

‘ne we will do our utmost to this end, 

he able todo it. Allof.the other con- 
are entirely satisfactory. 

tfor anoloer boxes, arms, elbows and 

vice as the Jast order, but we will be 

we centench more for the packing 

nly thing, however, in which there 

We suggest that you telegraph us 

all satisfactory, so that we ean place 


‘o., who will make the motor boxes 
© that while their price would be the 
he with the wniderstunding that they 
tins nade by the parties in Philadel- 
ad soimuech trouble with the deeal- 
vy the other party onaceount of their 
_-some way improperly made, that they 
“aot only witha kuge proportion of 
considerable extra expense and time 
nished appearance is nothing like as 
phia deculeomunia. 
manifest tous that we do not de 
ie decalcomanias about which there 
uplaint, 
Yours truly, 
. GRAMOPHONE COMPANY, 
By Tiromas 8. Parvin, 
President. 
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Gramophone Company, 
424 South 10th St., Philadelphia, 
Janunry 29, 1900, 


~ 


jin veecipt of your favor of the 27th 


- 


27 
27 


inst., and as requested, we have cancelled your order 
for 2500) comple 
January 





arichines, which you sent to us dated 








Yours truly, 
BERLINER GRAMOPHONE COMPANY, 
By Tos, S. Parvin, 
President, 





874 Brondwity, New York, 
r 1/30/1900. 
Thos. S. Parvin, Prest., 
Berliner Gramophone Co., 
Philadelphia, Pa. 
On res 





pl oof your letter ach nowledgine 
receipt of my order for twenty-five lnndved Johnson 
motors, and declining to accept the order bs suse YOu 
would not agree to supply me, if needed, with seventy- 
five machine und stating furthermore that you 
would not guarantee to begin delivery within six weeks, 
Lwas reluctantly obliged to peremptorily cancel the 
onder. 

Chave taken this action because the time las come 
wien Twill no longer be made a purty to conditions 
which have long since existed, and whieh | do not pro- 
Pose to tolerate any longer, 

Now, [ conside: that my requestas 16 time was 
reasonable, and as to deliveries entirely ‘within the 
capacity of Jolinsou's factory, provided his business was 
tobe run in our inte On, i 
moreover, Tdid not imake the request until L was satis. 
fied upon two points, first, that it was reasonable, and 
second, that rand jast. Thave no quarrel 
with Johnson; the way in whieh [have stood by him in 
the past may be considered as the measure of the way T 
would siand by him in the future, but this question has 
H#oue beyond individus ltis the life or death of a 
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corporation upon which T depend for profitable returns, 


and if is also of vital inter to your own corporation. 
Now, Johnson has often stated his capacity to be more 
than one hnndred motors perday. Do you blime me for 
calling him to 4 “unter 
three-fourths of that qu: 
jous as bo his 1 











recount when he deelines Lo gui 
Hity? Can you blame me for 
sons for declining when he 
tions is to whether he 











being suspi 
has twice evaded my direct que 
been supplying Gram-o-phone material to London during 
the period when. we have been suffering so much for his 
goods? And do yon blame me for being not only sur- 
prised but disgusted when, as in your recent letter, you 
resort to the veriest subterfuge in order to back John- 
sonup, going so faras to read into my questions an 
interpretation that is little less than insulting to met 
[tis true that you promise to do the best yon ean, 
Our present deplorable condition is due to my putting 
faith in past promises of this same on Fam told 
loss tin ten days ago thatone of Johnsou's men lins 
stated that as London paid better than New York on 
motors, London would get whit it wanted and New York 
would get what was left. How does this story look 
side of the naked fact that Twas not able to get a 
direct. strnightlorward answer to a simple question as to 
what) London is really getting from Johnson, and 
Jolinson’s present declimuion to guarantee whit he will 
do for New York in the future? Am T not amply justi 
fied in demanding that there shall now be an end to this 
trifling or boy’s play or favoritism or whatever term one 
might apply? This order was placed originally for these 
twenty-five hundred motors with two points of protest 
yginst it, ove that the trade was demanding something 
new and better in the way of a motor, and two, that the 
present Johnson motor could be duplicated a long ways 
inside of the prices which he was charging but T have 
been upholding Johnson so long that it has become a sort 
of habit, and at the expense of better judgment, as well 
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asabthe expense of “my own pocket, in dollars and 
conts, Pput the order through. 
Jolson has been promising a new motor for more thin 





ayear Where is it? We lave been hearing about new 
records, Where are they? A year ayo we were going to 





linve all sorts of desirable thi fo brace np on busi- 
ness. Where are the 12 Dean answer for the basin 
aod that is Chat it bas suffered all the year and is saffer- 
ine today, in consequence ofa business poliey as das- 
tardly as itis devilish which has contined the output of 
the machine to a source of supplies both disereditable and 
disgraceful. No less than one handred and twenty-five 
dollars was expended by the National Gram-o phone 
Corporation in its offices here in one month in veploeiny 











Mninesprings; a personil Tnspeetion by one of its em- 
1 
Gai-o-phones out of commission, and ve longer eatine 
up records, aud why? Beeanss of fimproper and iin 
perfeet material iain for no othe son. Now |siy to 
you with all kinduess and yee with all fimmess that we 
will do well if we begin to look after ove profits a little 
more, tnd dave a little less solicitude about the profits of 
the manufacture, Thave hada certain sympathy with 
you that Johnson deserved unusual consideration not 
heenuse, perliips, of whit le had done: ot 
those things whieh hey just going to do. The sum 
total of whit Phase to sell to-day whieh las come from 
Mr. Jolinson, is the same old-style, fragile motor and 
its sonnd-box, the former turned out, as experts 
solemnly assert, atanywhere from a dollar to a dollar 
and fen cents greater price than the sane motor could be 
built for anywhere else; but itis true that TL have been 
wliling fo make that sacrifice, the principal thing has 
been to get omachines fast enough to supply the demand 
in spite of the sacrifice, Think of a great section of the 
conntry like Chico being without a single Gram-o-phone 
since the 16th yo this month. You may well be 
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ashamed of your attempt today the blame of these 
things at niy door, Remember that the present. order 
was placed Jast October, and remember, furthermore, 
that it was placed subject tow similiar promise to that: 
whieh you are now making, mumely, ta do the best you 
» TP ohad faith that this) meant something and 
sopled the condition with the verbal promise, T have 
had foo much punishment to get caught a second time 
with the sume bait. 

Tnote that in the present order you are perfectly willing 
to take the order with its assured profits if T will take the 
chinces.  Tamust decline wid weamust try to find some. 
one who will undertake to turn ont the needed motors, 
winueantecii deliveries as to qaantiiy and time. 

Now, Mee Parvin, Phave determined to take this stind 
in what T conscientiously believe to be the interest of 
the Graneo-phone business, and ineidently my own 
interests and henes yours. [have been putting up long 
enough upon the strength of what wonderful things were 
going to happen, IT don't intend to characterize these 
things and to define them as threats on the one hand, or 
the ordinary every-day ‘jolly’? on the other hand, but 
Ido confess to some weakness in the matter, aud to not 
having put an ond to some things before this, Tam guilty 
injustice tu the Berliner Gramophone Company 
ving asiugle right, even though temporarily, that 
Thad to supplying a machine for the Christmas trade, 
for thereby L could have made a good deal of money for 
allofus, These rights whieh Ll waived, temporarily, 
were given up in order that the business of one indi- 
vidual might not be interfered with, but now that that 
individual pronounces himself as unwilling or unable to 
fale cure of my business, [am simply forced, in self- 
defense, to other sources of supply. 

No business of any kind can succeed along the lines 
which we have been following in past, and I don’t want 
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fo be considered asa part and: pare 
in the future, 
y Twould like you fo write me fully as to your own 
feelings in this matter, and T would like to know frankly 
whether you subserihe to the: position | have taken, or 
whether you have reasons for thinking that bam wrong 
and that we should continue to try to do business on the 
present line of bolstering up Johnson and shielding him 
from every idea of competition and treating him as 
he absolutely controlled the entire situation 
not by any manner of means) and ean do 
ses with us, whether we like it or not, what- 
Hitomay be to our business. 





1 of any such policy 

































ever the 
Tn closing ask you to cousider what [have said as 


having been said in all respects in the kindliest manner, 


sonly to our best interests, as Peon. 





aun with an eye sit 
veive them, 
Very truly, 
PRANK SHAMAN, 





BERLINER GRAMOPHONE COMPANY, 
421 South lth St, Philadelphia, 
Web. 1, 1900, 











Prank Seaman, Esq., 
New York City 

Dear Sirn—Lam in receipt of your letter of 8istull. 1 
ty first that Mr, Jolson has had nothing 
se. Mr. Johnson was entire 








desire to 
whatever to do with this ¢: 
willing to gunrantee to del 3 
required to furnish in the quantities and within the time 
limits of your order to us, but the Berliner Gramophone 
Company: hol willing to guarantee to you in the sune 
way the delivery of the complete gramophones, first, be- 
of possible accidents beyond their control, and 
second, beeause tierce is nothing in your contract that 
permits you fo foree such guarantess upon thei, 
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As regards your other rellections against Mr, Johason, 
based upon suspicions you may have ov your belief in’ in- 
formation (hit hid been piven to von by ethers, Twill say 





again, as Thave said to yon before ina former letter, 
lection are utterly uujastand unentled fo 
hot inamy way deserved. Of my own knowledge [know 
that Me. Johnson has never permitted any work he was 
doing for any one else to interfere in the slightest degree 
with, ov to the prejudice of uny work he was doing for 
the Berliner Gramophone Company. On the contrary, 
he has a number of times, in his desire to hasten the de- 
livery of motors aid sound boxes hoe was making for ns, 
nsed materials that he lmd purchased long before to use 
in filling orders for other goods he had received from 
other paurtios, 

T have very fully, in previous letters, explained to you 
the only cause for the shipment during the past two or 
three weeks of a smatior numberof machines than hereto- 
fore, and these statements Tern substantiate by the most, 
positive proofs, if T should be ealled upon to do so. 

Ti is alsow fet that when! this great fulling off in 
shipment first commenced, I think about three weelcs 
ago, We had at that time in our factory over 700 gramo- 
phones under process of inspection, regulation, readjust- 
ment, &e., and we were compelled to request Mr. John- 
son to stop further deliveries fora time, as we had not 
sufficient room in which to stove them, 

Tt seems almost uscless to try any more to explain these 
conditions to you, as we have done if so frequently 
before and you do not scem able to appreciate it, 


such ad 



























Yours truly, 
BERLINER GRAMOPHONE COMPANY, 
By ‘hos. 8. Parvin, 
President. 
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~ wable to appreciate it, 

Yours truly, 
\MOPHONE COMPANY, 
By Thos. 8, Parvin, 
President. 
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April 3d, 1900, 
terliner Gramophone Cmpany, 
No. Mb So. Tenth St, 
Philadelphia, Pa. 
Gontlenen, 1 nderstind Mr Jolson has pers 
Tau placed in yoru hitndsa new and superior model 





fee 
of i 

There is a strony demand for michines se 
this one to be. Tiew soon eould you fil 
you will send over a sample T will examine it with a view 
toapproving it asa model, and if itis all right will place 
wilh you at one: 4 for immediate delivery of ma- 
chines of this type in addition toatl orders placed with 






Cirmni-o- phone 
as believe 
meorder? Tf 









von to dite. 
Very respectfully, 
PRANKS 





AMAN. 


PS.—T latve been expecting to receive this model some 
Time, as | ounderstind you Tnve had it several weeks, 


BERLINER GRAMOPHONE COMPANY, 
WH South 10th st., Philadelphia, 
April 6, 100, 








rank Senin, 


ste 
ST Bromdliny 


New York. 








Dear Sir. —Yours of the 3d inst. whieh refers to a new 
model, of a Gramophone, received. To this T wish to say 
that as yet T have notseen the model, to which you refer 
mysell, but immediately upon the receipt of your letter, 
T sent for Mr. Johnson in order that | might become 
cilightened on the subject, and he assures me that while 
the model is perfected, the tools for making same are not 
yebcompleted. Theis working on them with all possible 
hasta. 














3 “Raymond Re ‘Wil 
seer Librat 





= 


od 


As soon as these tools are completed, he will make a 
suinple lot of machines which he will exhibit ecithor here 
wunden, and we should be very glad to have yout 
come over fo see them, and should you then desire to 
place orders on them, Mr. Johnson can exceute any order 
that you would place without any delay. 

Very truly yours, 
BERLINER GRAMOPHONE COMPANY, 
Joseph Goldsmith, 
Vice-President, 


or in 











4/10/1900. 


Berliner Gramophone Co., 
No, 424 So. Tenth Sty 


Philadelphia, Pa. 





Gentlemen, —Answering yours of April 5th, T note your 
ready to place the records 
t. Please 








stitemont that you are not yet 
made by the Johnson process on the mar 
keep in mind the fact that 1 have made this request form- 
ally, and that [ protest against your decision in this mat- 
for, ‘The records are ready, as you tacitly admit in your 
communication, Large mimubers of the records have been 
made by talent sent to you atiny expense for other pur- 
You will please enter my protest, and regard this 









poses. 
aga matter for arbitration, 


Very respectfully, 
Prank Seaman. 


April 10th, 1900, 


Berliner Gaamophone Co,, 
No, 4241 So. Tenth St, 
Philadelphia, Pa, 
Gentlemen.—Your recent bills for talent call to my at- 
tention a state of affairs which is more or less unsatisfac- 


tory. Mora fn) 
taken fo Philad 
inva 
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io my ate 
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tory. Fora long time T have been aware that talent 
taken fo Philadelphia at my expense, to whieh you have 
invariably added your 40%, ete., has been used for the 
development of records in Camden, Nod. TL have been 
quite unwilling (o make any complaint on this subject, 
of Mr, 
its advan- 
Tam met, Higiravirs with such eit refusals on 
your part to put the records made by that process on the 
market, that 1 fec strained to call alialton the present 
policy as T that the process is ready, 
and you know also that you are keeping the records back 
from me for purposes « ythandevelopment. Under the 
Task that you will have Mr. 
Child notify me, hereafter, of the Gulent whieh he pro- 
poses fo employ, aud the price therefor, and to obtain my 
approval before such tient is engaged for my account, — I 
must believ ir and proper request for me 
to make, although Tinake it with great reluctance. 








heeauso T was insti to nevelone the proc 



















cireamstinces, there 
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ry respectfully, 
Krank Seaman, 





874 Browdway, New York, April bth, 100. 

Berliner Gramophone Com 
No. 124 So. Pouth St., 

Philadelphia, Pa, 





Gentlemen.—T have yours of April 12th, in which you 
state that my orders during March, 1900, fall $3,100 short 
of the minimum fixed in my contract with you. My books 
seem to show total purchases during Maveh of $12,176.99, 
leaving a surplus to my eredit of $2,476.99. 

Tam at a loss to understand the meaning of your letter, 
and [suggest thit you withdraw the same and send me 


at once a statement of my account showing how you make 
the delicit. 
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surplus during Bebruary, and your 
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letter is quite mystifyiny 
include Jast two orders for 500 and 








ures do nok 






ate response will oblige, 


Very respectfully, 





Your immed 


rank Seaman, 


Rerliner Gramophone Company, 
. 424 South 10th Street, Philadelphia, 


Philadelphia, April 28, 1900. 


Frank Seaman, Esq. 

HTL Broadway, New York. 

Diete Sire Tnasmueh as we have not had an order from 
you for Gramophones sinew dust Ball, all of which were 
Woliveved to you some time ago, and there now remains 
no order on our file for gramophones, and judging from 
your recent remarks that you are all sold up on what you 
had from us, we believe that the Gramophone interest is 
very much hampered, and as your contract provides you 
should promote the interest. of gramophones and gramo- 
phone goods, we would ask you to place an order with us 
at onee for ermmophones, for the interest of the Gramo-> 
phone Company cannot be very much benefited by the 








salo of records only. 
Kindly advise us on receipt of this, your pleasure in 


the matter, We remain, 
Yours (uly, 


Berliner Gramophone Company, 
Joseph Goldsmith, 
Vice-President, 


Frank Sway 
Gramoplon, 
Berliner ( 
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UNTPED STATES CERCULE COURT, 
Nasrern Disrarer on Prnasy nv ania, 


Miank Sraaan, United Stites 

Gramophone Company and 
Berliner Grunophone Com. 
panty, 
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Jomplainants, p nity 


against 


BipripGe Ry donne, 
Defendant. 





Affidavit of Orville D, LaDow. 


State of Now York, | 
City snd County af New York, 
‘astern Distriet of Naw York, 





SH 





Orville D, TaDow, being duly sworn, deposes: That he 
is engayed in business in the City of New York. hat 
for upwards of three ye: 





's last past he has been engaged in 
the business of buying and selling gramophones and 
gramophone goods, wantifietured by or forthe Berliner 
Gramophone Company, and sold by it; and that in connec: 
tion with his said business he has had frequent interviews 
with the ollicers, directors and employees of said Company, 
and las been familiar with the course and conduet of its 
business ina ange measure, 

That in the conduct of said business, and in such man: 
ner, he has had upwirds ofa linndred interviews with the 
defendant herein, Mdridge R, Johnson. ‘That such inter. 
views have been had both at the factory of said Johnson, 
in Camden, Now Jersey, and at the office of the Berliner 
Gramophone Company, in Philadelphia, Pennsylvania, 
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or the personal office of Thomas S. Parvin, the President 
of the Berliner Gramophone Company, a large majority 
of such interviews having been held ins the Jatter two 
places. 

That such inteyviews frequontly lasted an entire day, 
and were taken up with discussions of the best type, style, 
form and design of gramophones (o be manufactured by 
siid Berliner Gramophone Company, and relative to. im- 
provements on the types then in-use, wherein said Thomas 
S. Parvin, as President, invariably referred, as to ques- 
tions of policy, of style, manufacture, design, and all 
similar matters of mechanical construction, largely to the 








defendant Johnson, 

That in the cou ations between the depon- 
entand the defendant, the said) Johnson has invariably 
defended and aelknowledsnd the validity of the patents 
issned to Bil Berliner, with one exception, mimely, tint 
he expressed his doubt at one time as to the gramophone 
being able to snitain its defense in the action broneht 
against it for infringement by the Aineriean Gramophone 
Company; but did not then in any way question the 
validity of the claims contained in the Berliner Patents 





of conver 














themselves, 

‘Nhat above one year ago, in a conversation held in the 
Hotel Walton, in the City of Philadelphia, and State of 
Ponnsylvania, in the presence of Charles 8. Hall, in’ or 
bout the month of duly, 1899, the defendant Johnson, 
stated to the deponent eniphatically that he had had oe. 
exsion to study, with the utmost care as to detail, and 
with the assistance of Jos attorney, the varions claims of 
Wmil Berhner to the Gramophone Patents; and that he, 
the deponent, has come to the irrevocable conclusion that 
the Patents were strong —much more so than he had ever 
anticipated-—and could not be successfully assailed by any 
person, or evaded, and that any yramophone or similar 
machine woud of necessity infringe those patents. 





That Mini} I 
the London «) 


Sworn to Ly tov 

day of April 
(Signed) 
[Seal. | 
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That Emil Berliner is one of the largest stockholders in 
the London Gramophone Company. 






med) ORVILLE DL La DOW. 
Bn 
April, foo, i) 
ned) 
[Seal.| 





Sworn to before me this 2 
day of 
(Si 








kk Cochrane, 
y Public (62), 
vw York County, 
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CIRCUTT COURT, 





Bastens Disrier or PENNSYLVANIA, 


FRANK Sramas, United 
Gramophone 
Berliner 
pany, 


Stites 
Company and 
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Complainants, 
against 


Knoniner BR. Jonson, 





Affidavit of Charles S, Hall, 
State of Pennsylvania, 
City and County of Philadelphia, } m8 


C,S, Hall, being duly sworn, deposes and says: That 
he bas sead the allidavit: herein’ verified by Orville D. 
LaDow, on the 23 day April, 1901, and knows the con- 
tents thereol; 


That the stutgments therein contained ye rding the 
admission by the defendant herein that the Berliner pat- 


ents are valid and very broad, are true; and that the de- 
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fondant declared in the presence of deponent that no one 
wetire gramophones, or a dike machine with a 


can manul 
(he Borliner patents, vet 


swinging arne withont infringing 
forth in the bill herein; 

Deponent further says that on the esd diay of Oetober, 
1900, he caused to be purchased Chirteen (3) records 
similar to the three (8) submitted and filed herein marked 
‘Improved Gramophone Reeord manufaechied by the 
Consolidated Talking Machine Co., Phila, 

Deponent further says that the Exhibits fi 
and marked respeetfully (CO, 8.1L 12? and CO, 8, 1h 2" 
as were purchased from the Berliner 













are pools suel 
Crimoplone Company by iran Serna 
Nhe deponens is aequaintert with [Mldvidee Re Jobnson, 
the defendant, who dias, to the Knowlelge of the depon 
ent, been for aconsiderble period enenged Tn mnitaetir 
ing motors for gramophones, and gramophone goods for 
the Berliner Gramophone Company. Mora considerible 
period last past, the defendant has been engaged in ex- 
perimenting with records, and sound reproducing devices 
for use in connection with gramophones, and has had a 
laboratory and plant for that purpose in the City of Cam- 
den, Shite of Now Jersey. 
Mit upon the appearance of an advertisement in 
Seribner’s Magazine for Ortober, 1900, offering to supply 
grunophones records, the deponent began investigating 
the source from whieh reconls se advertised were to 
be obtained. Por that) purpose he eaused ao application 
to be made for a record, in the name of another person, 
In reply to such letter, the deponent received a quantity 
of advertising matter, and an offer to send a record in ex- 

















change for an old record and 
The defendant exused a second letter to he written to 
fhe sume address, buti veecived no such reply to suet 


letter, During the weelc of October 22, 1900, the depon- 


ent sent a represcotative to the factory and salesroom of 


the said Johnson in Camden, N.J., with instructions to 
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purchase one or more records. "That said representative 
returned and reported to the depouent that Leon 
Douglas, the ma as Dot in, and that in his absenee 
no one had authority to sell records. 
said messenger back the next day, 
ti Jolison’'s repre 





The deponent sent 
wd wns informed by 
tative that the records would not 
be sold at retail, at Camden, but could be purehased at 
No. GOt Chestnut st. in the City of Philadelphia, and 
which address is known by deponent to be the headin. 
ters of Messrs Hawthorne & Sheble, dealers in Taiking 
Machine goods. 

That deponent has in his possassion, amd ready to be 
pradueed to the Conrt, the cirentirs anid advertis 
received from said Johnson, the same beiug: marked 
WG, SU and C. SIL a. 

That deponent theren pon went te the store of Thawthorne 
& Sheble anid received a report that said 
been placed in stock. Deponeut thereupon went to see 
Mr. Sheble of said firm amd was informed by hime that it 
had not definitely decided that he was to deal in’ the 
goods, but that they had had an offer and) the arrange- 
ment was sUIL pending and af deponent wanted some re- 
cords that said firm would get them for him. 

Deponent thereupon eave anorder for twelve records 
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and the next day received two records marked * hiproved 
Gramophone Record ainufactured by the Consolidated 
Talking Machine Company, Phi a.,”? One Of suid re. 
cords being marked Lineolw’s Specehat Gettysburg, rec- 
itation by Win. Hooley A-56, the other being marked 
“Bring back my Bonnie to Me, sung by Haydn Quartette 
A-12527 Thereafter on the same day he v Mr. Shaw, 
representative of the Consolidated Talking Machine Com- 
pany at his temporary ollice, the Hotel Vendig, and was in 
formed by hin that he had brought from the factory of 
Kidridge R. dohuson, the defendant, and left with Ma, 
Sheble, said record bearing the same imprint as those 
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aforesaid and being Chopin’ Waltz played by Sousa’s 
Sand A-BLT, 

‘That the frees of said records indicate that the matvie 
from whieh were siimped (he records have heen tianed or 
planed down in the centie, that being the part of the re- 
cord in whieh the maths of (he Berliner Gramophone 
Company dive ordinarily heen stumped upon records 
handled by deponent. 

That the marks and nimnbers aforesaid on said records 
are pasted apon the fice thereof printed upon paper and 
are not stamped in the reeantexeept in two cases where 
the numbers appear to tive been cut into the matrix after 
sueh plining or smoothini, that upon two of sueh records, 
munely, Bring back My Bonnie To Moe and “Lincoln's 
Speceloab Gettysburg’ the cimomneement. tht the same 
Berliner Gramophone records appear im each ease as 
part of the vecord which was dictated by some person at 
the time eneh of said) records was made and stamped 
thereon and form a part of the original matrix from 
which said records have been produced, 

Deponent is acquainted with one Shaw who is in the 
employ of the defendant in the conduct of his said busi- 
noss under the mune of the Consolidated Talking Machine 
Company and who is in charge of the temporary office of 
said company tn the City of Philadelphia in’ the otel 
Vendig and that deponent has heard the said Shaw quote 
prices upon five thousand (5,000) records in behalf of the 
said Consolidated Talking Machine Company, saying that 
they might deliver part of them right away and it might 
take them until the end of to deliver 


all of said order, 









































Sworn and subseribed before me) 
this 2th day of April, Wor, J 
Jd. Salome Brooke, 
Notary Public. 
My commission expires eb. 27, 1905, 
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43 
UNITED STATES CIRCUIT COURT, 
Rasrers Disverer or PENNSYLVANIA. 


In Equrry. 








VK Seaman, United States 
tophone Company and 
ner Gramophone —Com- 
pany, 

Complainants, 


against 


Knonipar Re dorxson, 
Defendant. 








Affidavit of Henry K. Smith. 


State of Pennsylvania, 
City and County of Philadelphia, i 


Henry K. Smith, being duly sworn, deposes: That he 
des in the City of Philadelphia and Staite of Pennsyl- 
viniaaind has been for 4% last past and until 
the 18th day of September, 100, conneeted with the 
Berliner Gramophone Company both as bookkeeper and 
ina contidential capacity. 

Deponent farther says that in his) said capacily he was 
familiay with the business affairs and transactions of 
Company and knew from whom it bought and to whom i 
sold goods and portions of its various machines and devices 
as well as all contacts made and entered upon the books 
of the company, 

That for many y ast past Mldvidge R. Jolson, the 
defendant in the ve entitied action, hus been engaged 
in the mnanufietiring of motors and other Gramophone 
goods for said Berliner Gramophone Company and has 
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frequently been ab the offices, factory and warerooms of 
the said company and has handled and examined and 
been consnited in regard to the machines and all the ap- 
pliances used by the said) company. 

That deponent has frequently been at the oflices and 
factory of said defendant Johnson on behall of said 
Berliner Gaamophoue Company and by instructions of its 








president, 

That the factory of the said Johnson was fora long 
time at 1123Norvth Mront street, Camden, N.d., from whieh 
place he moved about October or November last past when 
he removed the said fietory to 120 North Pront street, in 








Camden afore: 

When Mer. Vbnilding machines questions 
of patents arose as to improvements which were to be 
made, ayer dd Jolinson 
and the Berliner Gaamophone Company, that all patents: 
should he kept in the name of Johuson, and not assigned 
fo the Berliner Gramophone Company. ‘Phe reason for 
{his arrangement was as the same was discussed at the 
time, that in the Berliner Company should 
own the patents the complainant Seaman would have 
the right to go into the open market for motors, 
whereas if Jolinson took ont the patents in his own name 
inwould be impossible for the compliinant Seaman to get 
machines excepting through the defendant Johnson, it 
heing the poliey of the Berliner Gramophone Company to 
prevent competition inmanufacturing motors «nid other 
goods, and to hold the process withont competition, Suel 
policy has been carried out down to September 138, 1900, 
As improvements in models were made from time to time 
compliinunt Seaman paid for changes of machinery re- 
quired in the factory of said Johnson to manufacture the 
improved form. All models submitted by the complain- 
ant Senmin for different motors were invariably placed in 
the hands of Johnson ‘for examination and said Johnson 
passed upon the same, 
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That about three yours ago the Berliner 
Company made an arrangement with said Johuson to ing 
prove its method of takine and takin y rs nd pie 
stant thereat the Bertiner Gramophone Company com 
mencod Lo pay od monthly ds SHS OF Money upon the 

PCOUNL OF eX perinental work seconieted hy 
SOM, as per bills vende 1, meeting 
expenses of sich work, and ing ener extondenl in 
the neighborhood of Pi thousand dollars, 

with about Three thousand dollurs in addition tor Mie 
chinery purchased for use in such work, 

The defendant Johnson coustuntly reported Progress, 
ad when. a litle over Year ago. practic 
fo be aecomplished, said Jolson nes 
Berliner Grtmophone Company asa 
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ments mide in connection with such investigation and en- 





ferprise. 

‘Dh about a year ago the Berliner Gramophone Com- 
any moved from the factory of Eldridge R. Johnson, in 
nden, New Jersey, certain machinery anid other ap- 
plinnees connected with the making of reeords, under the 
new process whieh lad been developed as above stated, 
and which is termed the ‘Johason process." Experi- 
mental work was done with such machinery at the 
factory of the Berliner Gramophone Company, at 424 
South Tenth street, Philadelphia, the rent of which fae- 
s paid for by Mr. Seaman, one of the complainants 
per bills rendered to him; and experimental 
wds were made at the above-unmed factory of the 
Berliner Gramophone Company. ‘These experiments did 
not prove entirely siti 
chinery above deseribed, and which had been paid for by 
(he Berliner Gramophone Company, together with the em- 
ployees in the record making department of the Berliner 
Gramophone Company, were sent to Camden, and to the 
factory of the said Eldridge . Johnson, since which time 
all experimer orts thereunder to make 
the said) process of commercial value lave been con- 
ducted at the said Eldridge R.dolnson’s factory in Camden, 
New Jersey, the Berliner Gramophone Company pay- 
ing the expenses of the same on bills rendered by the said 
Mdridge R. dobnson and the Berliner Gramophone Com- 
pany also paying the weekly pay-roll for wages in connec- 
tion therewith, 

That in May last the Berliner Gramophone Company 
placed with the said Mldvidge R. Johnson an order for 
twenty-five hundred gramophones, complete with the ex- 
ception of sound boxes, horns and elbows. The sound 
boxes were not ordered of Johnson for the reason that the 
tevliney Gramophone Company had in its possession at 
(he time twenty-five hundred sound boxes which had not 
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MENRY R. SMITH. 
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IN THE 
CIRCUIT COURT OF THE UNITED STATES, 
EASTERN DistRicr OF PENNSYLVANIA, 


FRANK SEAMAN, UNITED 
STATES GRAMOPHONE 


COMPANY AND BERLINER April Sessions, 1901. 
GRAMOPHONE COMPANY, : 
No. 38. 
Complainants, 
umontie.: In Equity. 
REDRIDGE R. JOHNSON, “i 
eertant 


AFFIDAVIT OF ELDRIDGE R. JOHNSON. 





COMMONWEALTH OF PENNSYLVANIA, hic 
City AND COUNTY OF PHILADELPHIA. f * 

ELDRIDGE R. JOHNSON, being duly sworn according 
to law, deposes and says as follows: 


“I deny entirely the assertions of Frank Seaman, the 
complainant in this case, set forth in his affidavit and in the 
motion papers in support of motion for preliminary 
injunction, and as set forth in the Bill of Complaint, that 
I have ever admitted directly or indirectly the validity of 


“the Berliner Patent No. 372,786, in suit, as I have never 


directly or.indirectly admitted the validity, ‘of the said 
patent. 

‘L would refer for a detailed consecutive statement of 
my connection with the talking machine business to my 
affidavits No. 1 and No. 2, originally filed in another suit 
brought against me in this Court by the said Seaman, of 
October Sessions, 1900, No. 20, which have been re- 


executed and made part of defendant's affidavits in 
defence of this present” motion. ? : : 














min 





Raymond R. Wile 


Research Library 








t 
n 


It is commonly supposed that Mr, Berliner was. the 
original inventor of the disc talking machine, but, as a 
| e matter of fact, both the phonograph and graphophone I 
~ a were originally made as disc machines, and they were 
: quite similar in genera appearance. The owners of the 
graphophone patents also claim that | have infringed \ 
their claims, and have brought suit against me to prove 
; the same, which [ am at the present time defending. 
ad ¢ I built a dise talking machine before the Berliner 
" \ Graphophone Company ever ordered any goods from Es 
me, and have always placed my own patent marks on the 
» goods which T have manufactured and sold, C===aaa= 
é si IT have never stamped the Berliner patents on the goods 
Os made by me, 
I have not manufactured, as Mr. Seaman in his ’ j 
7 E affidavit states, exclusively for the Berliner Gramophone 
Company ; and, as a matter of fact, the Berliner Gramo- . & 
a pene Company's orders formed but a small part of my 
Fate business, ee 
iw, T'never marked with the number, date or name of 
any of the Berliner patents in suit, or any of the Berliner 
‘patents any gramophones or records which were made 
i | r “ ‘by me for other talking machine companies, and I have 





;. one 


manufactured talking machines of the gramophone type 
for numerous other talking machine companies who were i i 
-not and are not operating under the patent in suit, or } 
- under any of the Berliner United States patents. As a 
manufacturer, however, | would place on every custo- 
“mer’s goads any marks and labels which the customer 
desires or orders, 
~ As an illustration, my relations to the Berliner Com- 
| 4 pany have been very much the same as that of a clock { 
al ; manufacturing company manufacturing and selling i 

f clocks to various dealers, the dealers building the casings 




















A and inserting and selling the clocks as if manufactured i i : 
oe by themselves. It is quite reasonable to suppose that i | 
, any clock company receiving orders of satisfactory num- | H 
\ “t. & eo e 
. 
{ % | 
| : : ; 
i , 
- \ t 
wwe mae ee a 
| 
é we 
v 
Nila pg get 
> z re 





panies’ . - 




















bers would be quite willing to sell exclusively to a par- 
ticular dealer in some particular territory, and to place 
upon the clocks manufactured for such dealer any name- 


* plate which the dealer may desire, and, if so desired, to 


mark upon it the number of any patent which the dealer 
may own or control purporting to cover the construction 
of clock manufactured, or any.portion of the same. It 
would be quite unreasonable to suppose that the dealer, 
under those circumstances, would be able to enjoin 
the clock maker, at the termination’ of such an arrange- 
ment, on ‘the ground that he had admitted the validity 
dEthe-patent ‘marked on the goods purely by following 
out the dealer's instructions aid placing a plate upon the 
goods with the number of the patent alleged to belong 
to the dealer, 


I have manufactured for the Berliner Gramophone 
Company talking machines in Jarge quantities, and have 
given the Company the benefit of the use of my patented 
improvements for a time on the particular goods which I 
manufactured for them, because 'I considered it the best 
way of selling my goods; and it was not, as Mr. Sea- 
man alleges, through fear of the Berliner patents, As a 
proof of this, I point to the fact that I began selling goods 
in the United States generallyas soon as this manufac- 
turing arrangement ceased to be a benefit to me, I 
would also point to the fact. that the talking ma- 
chines manufactured hy meare, and have been for years 
past, used all over the world; both in countries where 
Berliner patents exist, and wliere they do not exist ; and 
are sold even in territories where I do not push their sale 
because I have arranged with other parties as to the 
sale of my goods in the said territories. It is my policy 
in business to manufacture tle goods, and allow other 





‘people to sell them, whenever the circumstances will 


permit. 
My machine is particul: rly i in the nature of a develop- 
ment of the original talking machine as invented by Mr. 
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Thomas A. Edison, such, for instance, as that shown in 
his British pifent No, 1644, of 1878. 1 would here 
refer to an expert affidavit of A. Parker-Smith introduced 
into evidence by Mr, Frank Seaman in his behalf in the 
suit of this complainant, Frank Seaman v. Berliner Gram- 





~ ophone Company, in the United States Circuit Court for 


the Western District of Virginia, a copy of which is 
hereto annexed marked “Defendant’s Exhibit A.” ‘This 
affidavit of Mr. Parker-Smith, produced by Mr. Seaman 
among other things says: 


‘3 “The claims of said Berliner Patents are limited 


to special methods of making sound records as by 
the so called etching procéss ; to sound records made 
of special materials, such as hard rubber ; to sound 
.boxes or arrangements of diaphragms and stylus, of 

. Special construction, and to a special method of feed- 
ing the reproducer along the records by means of 
the record groove itself, 

“Berliner was not the first’ to make, use or 
describe a rotating turntable for carrying a disk 
sound record and a motor for rotating same, as such 
is shown and described in Edison's English patent 
No, 1644 of 1878, see Figs, 1 and 2,” 


My work has largely been to improve the details, 
and I have done an immense amount of this kind of work. 
While it is not my contention that no one can make a disc 
talking machine without infringing my patents, I am firmly 
convinced that no one can make a machine, giving the 
perfect and satisfactory results that my talking machines 
give, without infringing several of my patents. 

l have at the present time several suits pending in 
the United States Circuit Courts against a number of 
manufacturers of this type of machine for infringing my 
patents ; and, in view of certain other infringements re- 
cently discovered, I expect, within the next few months, to 
institute a number of other suits, 
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. Ihave regarded and understand the word “ gramo- 
phone” as nothing more than a descriptive name, when it 


appears in my contracts and correspondence ; and I con- 


sider that [ have a right to use it in the same manner as [ 

* would any other word in the English language, as it is a 

word now commonly used, arid found in the dictionaries ; 

.. the Century dictionary defines it as : 

“an instrument for permanently recording and repro- 

* ducing sounds by’means of a tracing made on the 

principle of the phanautogram and etched into some 
solid material.” ” 

I as well as all others dealers use generally the 
word “gramophone” .in correspondence, etc. simply 
meaning a disc talking machine. The word * gramo- 
phone” has no special meaning unless coupled with 
the word “ Bejliner,” that being the manner in which 
Mr. Seaman's business should have been advertised, 

‘according to his contract of October 10, 1896, (See 
“paragraph 12 of said agreement of October 10, 1896, p. 
“9 of Exhibit A attached to Complainants’ Bill). 

For the reason that the word “ gramophone” is too 
general a term, I have ‘recently adopted, in order to dis- 
tinguish my goods, the name of the “ Victor Talking 
Machine” as a title for my product. The word“Victor” 
being an arbitrary word is covered by trade mark. 

. The Berliner Gramophone Company has realized the 
value of my patents, and has made numerous attempts 

_ toenter into a contract with me, at different times, whereby 
My system of patents might be used to their advantage. 

I have always refused to enter into any such contract with 

~- them, on the ground that their contract with Mr. Seaman 

“was sure to get them into trouble, and, furthermore, that it 

‘ ‘made it impossible for them to deal fairly with me without 

~ having friction with Mr. Seaman. I am quite willing to 

\. admit that had the conditions been more favorable | 

\ would have been very glad to have made a contract on 
the lines as suggested by them, as I have always desired 
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and tried to deal fairly with the Berliner Company, as well 
as with Mr. Seaman, and no one knows this fact better 


,, than Mr. Seaman himself. 


Mr. Seaman frequently told me that he has caused 
examinations to be made by competent attorneys who had 
advised him that the gramophone was not protected by 
the Berliner patents, and that the Berliner patents, includ- 
ing the patent in suit, were worthless. Mr. Seaman, act- 
ing on this advice, caused the Universal Talking Machine 
Company, which. he controlled, and organized for the 
purpose, to build the “ Zorfophone,” which is a talking 
machine in general appearance and general construction, 
the same as the gramophone, save that it is inferior in 
workmanship. 

One of Mr. Seaman's objects in asking for this in- 
junction is, obviously, to protect thé National Gramo- 
phone Corporation, which he also organized and controls, 
and‘the Universal Talking Machine Company, both of 
which companies are now selling gramophones under the 
name of * Zonophone” at the instance, knowledge and 
connivance of Mr, Seaman, and in opposition to the 
Berliner Gramophone Company, and without any license 
or right from the owners of the Berliner patents. All of 
these things, while they have no direct bearing on the 
main issues of this case, serve to prove my assertions that 
Mr, Seaman seeks to misuse the power of the Courts to 
injure me, and to protect his unlawful stock transactions, 
rather than for the purpose set forth in his Bill of Com- 
plaint, and in his affidavits. His relations with the Uni- 
versal Talking Machine Company and the National 
Gramophone Corporation can be proven, but it is practi- 
cally impossible for me to obtain affidavits at this time 
from the officers of these corporations, as such attidavits 
might be of great disadvantage to them in suits which are 
now pending against their respective corporations. 

Mr, Seaman has during the last few weeks tried to 
induce me to combine with these last-named companies, 
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pany, which he assumes for the purpose to control. I 
have no witness to these propositions offered by Mr 
Seaman, but I am quite sure that the circumstances con- 
nected with the cast and the character of Mr, Seaman's 
correspondence with me previous to the beginning of this 
trouble; show conclusively that-my statements are true. 

I refused Mr. Seaman's «propositions, as. 1 am not 
now infringing, and never have:infringed any valid claim 
of any patent owned hy any person or corporation, as far 
as Tam advised and believe. . 1 am possessed of very 
considerable means, and have a:well established business x 
~ protected by patents owned by-me, and Ido not propose 

to be forced by the parties into any settlement by means 
, of suits,no matter how many,’ brought by irresponsible me 
persons, on unfounded claims. *, 

I deny that I am selling machines which are the same 
as advertised and sold by Mr, Seaman. ’ 

The goods which Lam now selling are all entirely . 
new and are not advertised gramophones, as my 
goods are essentially different from all other makes of this 
type of machine, and I desire to distinguish them from = 
the machines previously handled by Mr. Seaman, as far § ‘t 
as possible. 5 

My goods are no more like the patent in suit than 
the goods sold by the Universal Talking Machine Com- 
pany, the National Gramophéné Corporation, the Vita- { 
phone Company or the American Talking Machine : : j 
Company, all of which are of. the gramophone type, a 
none of whom have, as yet, been enjoined by the com- i 
plainants to this suit, though suits have long since “been 
entered against all, Ee 

Mr. Seaman, although he was quite willing to enter 
into a contract to sell the crude machines of the Berliner j 
Gramophone Company, in reality sold very few of 
them, as they quickly proved to be of little com- 
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} offering, as an inducement, the withdrawal of all suits : 
i both by himself and the American .Graphophone Com- 
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mercial value, His business, of which he speaks so 
boastfully, and the large sum of money which he refers to 
in his Bill of Complaint, as having made, was derived 
mainly from the sale of talking machines manufactured 
w | : aye by me, embodying and containing devices covered by 
4 my patents and designed, modelled and constructed by 
me; and I am quite sure that Mr. Seaman would have 
‘ given up his contract voluntarily after the first six months 
S : from the date of his contract with the Berliner Gramo- 

2 ye phone Company, if I had not placed my product so that — + 
~ Rare he could have handled it. The ordering of goods 
from me was not a question of good will on his part, as I 
fora long time was the only one who could furnish satis- 
factory goods, and he was never able to induce the Ber- 
liner Company to join him in his many attempts to 


ea : 
: I 
| 


= se encourage competitors to steal the results of my labor, i 
and to infringe my patents. : { 
The records which I am now selling were never ~ haw { 





* new process, which is developed and controlled by my- 
~ self solely, and is an essentiaily different process from 
that referred to in the affidavit of Mr. Henry K. Smith in : 


: , 
aa - “4 handled by Mr, Seaman, They are made by an entirely | 


complainants’ motion papers, which records are not 
covered by any claim of the patent in suit. (See De- 
fendant’s affidavits of Royal, Child and Neafie relative 
to my improved records.) 
Mr. Thomas S. Parvin has no title to, or proprietor- 
«ship in, any of my patents, or applications. All goods 
that I manufactured, either for the Berliner Gramophone 
Company, the National Gramophone Co. or Corpuration, 
i or for Mr, Seaman, were manufactured under special 
on : orders, and I have always faithfully performed all the 
conditions of the orders. The Berliner Cumpany, or 
Mr. Seaman, has not now, and never has had, any inter- 
est, title or equity in any tools or machinery used by me. 
The orders mentioned above never gave Mr. Seaman 
- any equity whatever in any special tools that were made 


«< 
sella le a 





Fi Dicreeretrerer ts | 





Raymond R. Wile 














es roma 





fe no Anmeenten <a SOR Perna ane! 

' # or 

{ Z. 
~ ; 5 9 

| or. purchased by me or.used in manufacturing the goods. 

| Seaman's claims as set-forth in his papers in this respect | 
< i are most unfounded; every manufacturer must allow | 


‘sufficient margins so that his profits will enable him to 
enlarge his factory, and so that it will bear the proper 
‘proportion to the growth of his business. Every manu- 
Jfacturer, if successful, must get .prices: sufficiently large 
+'to enable him to pay Ior the special preparations neces- 

w {sary to do the work? ..Mr. Seaman might as well lay 

selaims to the tools used by a carpenter in building a 

+ “house, for him as to claim any equity in the special tools 

used by me in making talking machines, They were 

:,,mever made for his exclusive benefit, but were used to fill 

oN * orders generally that I might receive for this class of 

- work, and neithershe: nor the Berliner Company ever 

} . contributed toward their purchase. My profit has never 

~ been unysyal, and it is certainly not due to Mr. Seaman : 

that I have prospered in my work. 

There has existedbetween Mr. Thomas S. Parvin, ‘ ) 
“the President of the Berliner Gramophone Company, and . ig | 
myself, since I first commenced manufacturing any goods . 

.’ © 4 for the Berliner Company, a feeling of confidence based 

Oa a mutual belief in each other's integrity and honesty ; 

. "sand Mr. Parvin's reasons for endeavoring to arrange that 

should do the manufacturing of the talking machines ‘ f 

for his concern, which: Mr. Seaman in his affidavit refers to 


} 
i 
i 
i 
«IT bought them and paid for them exclusively myself. Mr. : . | 
| 
i 



















‘as “looking after my interests,” were entirely for the benefit 





f the Berliner Company, Mr. Parvin realized the value 4 

SOf, my patents and inventions, and has continually made 

_-Strenuous eliorts towards some arrangement that would 

give to the Berliner Company the benefit of my patents, 

. ’ * [upon which, as [ believe, and in the light of present devel- 

Bee: opments, the company’s business largely depended, Mr. 

“Parvin thoroughly understood my position in regard to j 

“the Berliner patents at all times, and I believe that he f 
‘knew that I did not cély on the validity of any of them, 
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or believe them ty be valid.’ I never operated under a 

license under any of the Berliner patents, never had one, 

and believe that I was and am independent of them. 
Thave always heen ready and willing, and am ready 





‘and willing, to ¢dvfend all suits against me in which the 


question of the infringement of the Berliner patents, or 
any of them, may be involved, upon final hearing; the 
patent in suit, however, and in fact none of the Berliner 
patents, have as yet been adjudicated, though several 
suits have been pending for a year, or more, against dif- 
ferent infringers, and no preliminary injunction was ever 
granted, though attempted in the case against the Na- 


tional Gramophone Corporation, but refused recently by 


Judge Gray, 

The public has not ponusieaeedl 2 in the validity of the 
patent‘in suit, but, on the contrary, gramophones and 
records are being made and have been for a long time 
past, by numerous unlicensed companies which sell large 
numbers of the machines and records, some of which are 
named two or three pages back. 

As before stated, I have never admitted the val- 
idity of the patent in suit, among other reasons, for the 
very good reason that I never khew that it was valid, and 
have never been su informed, and I have never made use 
of the said patent, by marking of goods made by me was 
done by the Berliner Company. 

No. one interested in the gramophone patents, or 
business, in this country lias any stock, or interest, in the 
European Gramophone Companies, save Emile Berliner, 
who received’ a stock consideration for certain patents 
which he sold to the London Company, the organizers of 
the London Company having previously purchased a 
number of my inventions and patents from me relating to 
talking machines. The London Company is now making 
use of a number of my patents, and is now endeavoring 
to enjoin the manufacture and sale of certain infringing 
devices relating to talking machines patented by me. 
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The said London Company, now styled the Gramophone 
and Typewriter, Limited, was not formed until after 
a number of my patents and inventions had been pur 
chased, and quite a large business built up by selling 
e ™yy 7% 
~ Mr.* Seaman's s order ‘to the Berliner Gramophone g 
Company; of January 23, 1900, a copy of which is attached 
; to his affidavit in the motion papers, shows conclusively 
—\that I did not then mari the goods made by me for the 
Berliner Gramophone Company to fill his order with the 
number and date of the Berliner patents, as the cabinets 
were male by other parties, all the Berliner patent mark- 
ing being in decalcomania and done by the other parties. 
“At the request of the Berliner Company I for a while 
stamped with one of thé-Berliner patents, not the patent in 
suit, some sound boxes, but this also has long since been ; 
discontinued. With the exceptions above noted, whatever i ‘ 
~*patent ipumbers relating-to the Berliner patents which may 
have appeare | upon goods manufactured by me for the 4 a 
‘Berliner Gramophone Company were placed thereon either ‘ * 
by the Berliner Company itself, or by the party manu- 
facturing the wood-work: cases. Ai, 
.1 found the Berliner Gramophone Company to 
“have been sucha good customer that I was satisfied to a ‘ 
do a business of selling’ to them exclusively talking ma- 
chines made by me for use in the United States, and I 
would have no doubt continued to have given them the ‘ / 
exclusive benefit of my-inyentions embodied in these ma- 
chines which I manufactured for them if they had con- 
tinued to do business properly ; but the Berliner Gramo ° 
phone Company and Mr. Seaman quarreled, and stopped 
ordering any goods ‘from me, and tied each other up A : 
‘with litigation in such a manner that neither could do 
anything. {, therefore, looked elsewhere for customers 
for my goods, and determined to sell my own goods for 
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+ myself and on my own. responsibility, which [have been 
doing, and am doing now. : 
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My financial responsibility remains unquestioned, 
and I_am abundantly able to meet all financial obligations. 
My talking machine business is well established, and my 
goods are better known, not only in the United States, 
but throughout the world generally, than those of any other 
disc talking machine company. Talking machines manu- 
factured by me, embodying my improvements, are now 
in use in all civilized countries, and the demand upon my 
factory at the present time is larger than I can promptly 
supply. I would refer as to my financial responsibility 
to the different standard mercantile agencies who have 
my rating. 

As regards the validity of the Berliner Patent No. 
372,786, in suit, | have never had any reason to admit its 
‘validity, or to contend that it was valid, as stated by Mr. 
Seaman. Mr. Seaman himself constantly alleged to me 
the zuvalidity of the Berlixer Gramophone patents, in- 
cluding the patent in suit, and strenuously contended on 
frequent occasions that the said patents were worthless. 

“/ Although Mr, Seaman states in his affidavit “that 
deponent is now engaged in selling the same (gramo- 
phones and gramophone records) and has facilities and 
opportunities for selling and disposing of the same in 
large quantities," the fact is that since the Berliner 
Gramophone Company, about one year ago, refused to 
furnish the said Seaman with gramophones and gramo- 
phone records, on account of his breach of contract of Oci 
tober 10, 1896, he has not manufactured or sold any 
gramophones or gramophone goods, save some few, such 
as he may have secured from the Universal Talking Ma- 
chine Company in breach of his said contract, which the 
Berliner Gramophone Company and the United States 
Gramophone Company claim to be an infringement of 
the Berliner patents, and with the exception of a very few 
old machines which he may have had en hand at the time 
of the breach between himself and the Berliner Gramo- 
phone Company, Frank Seaman himself has done no 
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“business in gramophones, or gramophone goods, for over 
“a year past, and is not now selling any, save such as he 
“may indirectly sell,.in breach of his contract, under cover 
‘of the Universal” Talking Machine Company, or the 
- j : National Gramophone Corporation, of the “ Zonophone ” 
whch is claimed by the Berliner Company te be an 
infringement of the-Berliner patent. The Berliner Com- 
patty and the United States Company have not sold any 
| heh gramophones, or gtamophone goods, for over a year 
~ past, since the injunction secured against the Berliner 
Company hy the said Seaman about June, 1900, in the 
| United States Circuit Court for the Western District of 
1 Virginia, and the Berliner Company has no goods that 
| 
| 
| 

















could now he sold as first-class or up-to-date models, and , @ 
~ should they now undertake to fill Mr. Seaman's orders, 
the Berliner C ompan y would have to get out an entirely 
new product, in the-doing of which I believe they must ? 
, infringe the claims ‘of my patents. z . 
| ‘ The faéris, that by reason of the manner in which a =: 
Mr. Seaman has “tied up” the Berliner Gramophone Com- 
wy ‘ pany, and the United States Company, through injunc- 
“tions, they have not been selling any gramophones, or 

gramophone goods, for the past year, and are not now 
selling any, and My, Seaman, by reason of his relation 
“with the said companies, and by reason of his said con- 
.* tract of October 10, 1896, cannot manufacture, or sell, 
: said goods without violating the said contract. There 

can, therefore, be no irreparable damage, or injury, by 

reason of my acts, even were I not entitled to manufac- 

ture and sell the goods which’ am now manufacturing 
+. and selling, the right to make’ and sell which I most em- 
- 7 phatically claim, denying strenuously the infringement , 
: charged. : _ 
{ In relation to any plans which may have at any time 4 
been discussed for. the consolidation of interests, referred . 
to" Sin Mr. Seaman's atfidavi it, [have suwaysis parttelya nd 
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had any authority to look after them for me, or to lesig- 
nate the sum which J must receive should any combina- 
tion or consolidation have been effected. No consolida- 
tion, as far as I am concerned, ever was effected in the 
matter. I am in no way interested, or have any connec- 
tion whatsoever, with the Berliner Gramophone Company 
save as a stockholder of a few shares of stock. 

I deny that [ ever stated to the said Seaman that I 
controlled the said Parvin in any way, or that I could con- 
trol the Berliner Gramophone Company through him. 
The relations between Mr. Parvin and myself have always 
been friendly, as we always have had, and still have, con- 
fidence in each other. In all my dealings I have always 
dealt fairly and honestly by the Berliner Company, as 
well as by the said Seaman. As before stated, the alle- 
gations of the said Seaman that I have admitted the 
validity of the patent in suit are untrue, as [ never, by 


7/ acts or words, admitted the validity of the same, and 
never advertised my goods as being manufactured, or * 


used, under the said patent, or any of the Berliner 
patents. I never stated that the patent in this suit 
broadly covers the machine known and styled as the 
gramophone, and that no one could manufacture a talk 
ing machine of the kind without infringing said patent. 

The gramophones and gramophone goods which I 
have manufactured at my factory in Camden and shipped 
abroad in large quantities for several years past have 
been manufactured and sold on my own responsibility, 
without any license, grant or right or permission whatso- 
ever from the Berliner Gramophone Company, or the 
United States Gramophone Company, or of the said Sea 
man, This I have heen doing forfour or five years past, with- 
out any objection whatsoever on the part of the said com- 
plainants. Neither the said complainants nor the officers, 
nor directors of either of the said companies are interested 
in the companies to whom I have sold said guods abroad, 
other than Mr. Emile Berliner, who is a stuckholder, as 
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Tam informed and believ: 
“which [ have sold goods. 
Said Seaman and’ the said gramophone companies 

shave had full knowledge of the goods which T have been 
| _ Manufacturing and selling since [ began the manufacture 

cand sale of the same on my own account, about July, 
| ~1898, and have had” full opportunity from the start to 
{ “institute suit upon the said patent, No. 372,786, at all 
times since then, and to move for preliminary injunction 
at that time, but have not seen fit to do so, and not until 
‘now, about three véars after I have commenced. said 
“manufacture and sale of the said goods, have they 


eS broaeht suit and made a motion for preliminary injunc- 
tion. s a } 


in the London Company, to 




















Further, the- method or process of recording or re- | 

producing sounds, employed by me is essentially different 

“from the methods elaimed in the three claims of the 

- Berliner Parent, No.“372,786, in suit. Since the bringing 2 

so OF this suit I have made myself familiar with the methods 

described and Claimed in this patent, and understand the = 

«same, though [ nevet carefully looked at it, or inquired . 

particularly into it before, as I regarded it, from what I y 

:_knew of it, and! now know of it, as one of the least impor- 

tant of the Berliner Gramophone patents, and was so ~ 

advised: 5s Sie 

~ Tn the first plage; I do not proceed in the method 

claimed in claim 1 of the patent No. 372,786; | do not + 

‘use the material such as described by Mr. Berliner in 

this patent upon whiéh to first record the sound vibra- 

tions, and } do not then produce the record in solid 

resisting material as ‘described, nor do I impart the vibra- 

ions from a plate, or. record, taken as described from the i j 

groove formed in the travelling layer, to a sonorous 

body. I do not use’such a method, as I understand this 

claim, and never did. » 
2 to the second zi im. In the first place I do not 

‘make a phorferphic ecord, as described by Mr. 
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: Berliner in said patent, and I do not copy such a record 
Mi * in svlid resisting material as described, and I do not 
impart vibrations to a sonorous body from any record 
taken from the original, or first record, as indicated and 
- a specified in said second claim, and never did. 

As to the third claim, my statements in reference to 
the other two claims applies, so far as the language of 
H the third claim is similar, and further, I never employed 
hat a photo-engraving process in the manufacture of sound 

x fa . * records. 
a i ‘ My process of manufacturing sound records is a 
wait , secret process, and is conducted in a laboratory under 
Al lock and key, by trusted employees, bound to secrecy, for | 
. : 4 the very purpose of preventing my competitors from 
ie yi, becoming familiar with the same process and appro- 
priating to their own use a process which has produced 
: results superior to any other yet produced, and which is 
*y the result of much study, and obtained after the expendi- 
an “/ ture of very large sums of money in experimenting, and , 
while I have applied for patents for as much of my _pro- 
cess as I dare disclose, I dare not publish my secret 
methods. While, therefore, I deny herein that I am 
using, or have used, the process of this patent No. 372,786, ° 
in suit, as claimed in any of the three claims, [ must ask | 
the indulgence of this honorable Court if I do not herein | 
describe just what the steps of the process are which I do | 
employ. : 

L would state, however, that in making my records ! 
and reproducing the same, I follow much more closely 
the method described in the Edison British Patent No. 
1644, of 1878, and reproduce sound by means and appar- 

| 
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atus somewhat similar to that described in said Edison 

a patent, and much more like his than like the Berliner 
apparatus and method of the said patent No. 372,786. 

My competitors in business who have seen the results 

of my work, especially since I have brought out my \ 

improved “ Monarch” records, in the past two months or | 
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uj. SO, are straining exery nerve to secure my sceret, and | 
“yo ‘believe and avef ‘that one of the motives of the com- 
© plainant, Frank Seaman, in instituting this suit is to 
endeavor to. find, cout, if possible, under the cover of a 
“patent suit, what thy process is and what Tam using, 

Lhave the highest testimonials for my recent. pro- 2 
ductions in talking machine and records, copies of which 
testimonials are ready in Court to be produced, the re- 
sults being vastly, superior to anything ever heretofore 
put upon the market, 

















> IN CONCLUSION.’ 

Lemphaticallyy and in terms, deny all the allegations 
made against mezin-said Bill of Complaint, and in the 
said motion pape: ential to the rights of the plaintiff 
to recovery in this 









rn 
Suit. 
1. T deny that Thave acknowledged the validity of 


the letters patent'in suit, No. 327,786, directly or in- . 

directly, either bydeclaring and conceding, directly or : : | 
’ 

! 









indirectly, the sanie to be, valid, or by consenting to. be 
bound thereby, 





2. Ideny thar have ever manufactured goods under 
the said patent jn ‘Suit, and contend that because | manu- 
factured gramophones for a customer, the Berliner 
Gramophone Company, who were licensed to manufac- € 
ture and sell, is no admission on my part of ‘the validity 
* of the said paten 







% 3. I deny that 

patent in suit, with or without the name “Berliner,” or 
any words to that fmport, upon any goods manufactured 
or sold by me,” * 





4.1 deny that I ever exclusively manufactured oo 
gramophones and“gramophone goods for the complain- 
ants, or any of them, but aver that I have, for a number 
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of years past, manufactured and sold large quant 
of substantially the same goods as made for the Berliner 
Gramophone Company to other parties and corpora- 
tions who were not operating, or licensed, under the said 
patent in suit, and aver that I have always manufac- 
tured the said talking machines and records, since [ have 
been manu acturing records, for all parties who gave me 
orders for the same, and would pay for the same. 1 deny 
that my patented improvements ever have been subser- 
vient to the patent in suit, and aver that my improve- 
ments have made the commercial gramophone what it is 
to-day. 





5. I deny that I have ever done, or said anything in 
relation to the patent in suit which could operate as an 
estoppel to prevent me from denying, or disputing, the 
validity of the patent in this suit, which I never admitted. 
I deny that Iam manufacturing, selling or using any ap- 
pliances embodying anything patented in the said patent 
ip suit, or anything that is the property of the com- 

“pilainants, i 





6, Ideny that I have used, or am now using, any 
goods, machinery or plant. in which the said Seaman, or 
any of the complainants, have any equity or right what- 
soever, and deny that any of the complainants have in 
any manner contributed, directly or indirectly, to the pur- 
chase of any of said goods, or plant, used by me’in the 
manufacture of talking machines, or talking machine 
records, or have contributed any money for this purpose ; 
and deny that any of the complainants have any rights 
‘therein whatsoever. 


7. 1 deny that the Berliner Gramophone Company, 
or any of its officers or directors, are jointly interested with 
me in any of ‘my patents, inventions, or discoveries, 
relating. to gramophones, and gramophone goods and 
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& accessories, save ina certain particular recording: process 
{ which Ido not now and never did use except experi- 
mentally for the Berliger Gramophone Company, about 
i two years ago, and ayef that Lam now using another and 
} different process in. the manutacture of records in which 
| neither the said Berlingy Company, nor any of its officers 
“nor directors, have any interest whatsoever, And the said 
Berliner Company and-its officers and directors have no 
iagreement with me by which they control, orare interested, 
H nmy patents and investions, as alleged in the said affidavit 

| “of the said Seaman, and in the said Bill of Complaint. My 

¥ | * plant and laboratory for manufacturing talking machines 















“and records has been built up and paid for hy me exclu- ; 
sively, and is my own:ptoperty, and the complainants, or 
any of them, never contributed one cent towards the 
same. In.constructing: special machinery for special parts 
. . of talking machines off special orders, [have paid for the . 
ia same myself at my own expense, and have charged for 
pthe goods as the ciretimstances warranted, in accordance " 
with the practige of machinists in providing for the manu- ’ | 




















facture of spe 






In addition to this affidavit, I also present herewith, * A 2 } 
n defence of the motion for preliminary injunction now 
emade against me in this suit, the affidavits which were 


against me, of October #| 
ishonarable Court, vhecet 








‘ing to restrain, tis in,which case Judge Gans ‘tee full 
» +>, and complete hearing; ‘refused to grant the injunction to 
“restrain me from manufacturing and selling the said 
© (goods, as prayed for which affidavits [ now herewith 
‘present, re-executed, ‘a 't of my defence to the motien 
papers in this motigf, together with a copy of the de- . 
‘cision of Judge Gray refusing to enjoin me from manufac- 
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' turing and selling, as prayed for, attached to the said 
affidavits. 
ELDRIDGE R. JOHNSON. 
Sworn and subscribed before me this fourteenth 


‘ yee ~~ of May, A. D. 1901. CRharhs ‘ 
pigs wate Liedacld CHARLES H. $ MAN, 
Me Notarial #cal] . Notary Public, 


eZ My commission expires February 27, 1905. 
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GRAMOPHONE April Sesssions, 1901 
Complainants, -¥ No. 38, 
‘ vee 
a In Equity. 


,io.s ELDRIDGE R. Jonson, 
Me : Defendant.) 















- COMMONWEALTIT OF. PENNSYLVANIA, - 
City AND COUNTY OF PHILADELPHIA, [7 


“4 





Cavin G, CHitp, being duly sworn according to 
<.* law, deposes and says as follows: 

Iam the same Calvin G. Child who made an affida- 
vit in.the case of Frank Seaman v. Eldridge R. Johnson, 
October Sessions, 1900, No. 20, which is also used as an 
~~affidavit in this case; Lam thoroughly familiar with the re- 










cording process whith has been used by the Berliner Gram- 





ophone Company aad by Frank Seaman in the manufac- 
ture of Sound Records during the past four or five 
having had charge“of the laboratory of the National 
Gramophone Company, in’ New York City, operated for 
Frank Seaman, for about two years, and later having had 
_ charge of the laboratory of the Berliner Gramophone 
** Company in this city for about a year and eight months 
during which time [ had constant access to Mr, Johnson's 

47 laboratory as the representative of the Berliner Gramo- 
© phone Company, fot whom Johnson was then doing some 


years, 
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experimental record work. I now have charge of the 
laboratory of Mr, Eldridge R. Johnson, the defendant in 
this case, and have had since the latter part of September, 
1900; I am, therefore, very familiar with the processes 
and methods used by the several parties mentioned, in the 
manufacture of sound records for use on talking machines. 

Tam very familiar with the details of the process 
employed by the defendant in his laboratory for the man- 
ufacture of sound records, and also am very familiar with 
the record and matrix processes which he has been using 
since he has been engaged in the talking machine busi- 


‘ness. In my’ position of manager of Mr, Johnson’s 
laboratory for making records and matrices | have charge . 


of the details of this branch of the business, and am 
thoroughly familiar with every step. 

1am also very familiar with the process illustrated, 
described and claimed,in the United States Patent No. 
372,786, issued to Emile Berliner, November 8, 1887, 
being the patent in suit, which | have studied, and hay- 
ing had considerable to do with the patents and patented 
inventions for several years, I think I thoroughly under- 
stand the Berliner method described and claimed in the 
said Patent No, 372,786, and know that it is essentially 
and materially different from any method or process now, 
or at any time, to my knowledge, employed by Mr. 
Johnson in his talking machine and record business. 

As an expert, ! would say that by the process 
described and claimed in this particular patent it would be 
impossible to make a record which would in any way 
compare with the records made by the processes em- 
ployed in the laboratory of Mr. Johnson, during my 
knowledge Of his work. 

I would further state from my positive knowledge, 
obtained as hereinbefore mentioned, that there’ is no 
detail, or any step or method in the process employed by 
Mr, Johnson for the making of sound records, or matrices 
from these records which is any way similar to the pro- 
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césses which were emploved by the Berliner Gramophone 
Company while I was connected with it, or in the labora- 
tory of Frank Seaman in New York City. 

I would also state that Mr. Johnson tomy knowledge 
was in no wise atany time considered as an employee or 
oflicer of the Berliner Gramophone Company, or con- 
nected with it in any way, excepting as anoutside manu- 
facturer of goods avhich it was ordering from him, and 
that the Berliner Gramophone Company, or any of the 
officers, to the best of my information or belief, had no 
interest whatsoever in Mr, Johnson's factory, laboratory, 
or in any portion, or part, of his business ; 1 would con- 
sider Mr. Johnson's factory and laboratory fully as inde- 
pendent of any control of the Berliner Gramophone 
Company as the factory of Henry M. Shipe & Company, 
of Philadelphia, who merely manufactured the case in 
which the gramophone motors were enclosed. 

Lhave read the affidavits of Mr. Eldridge R. Johnson, 
and so far as .the facts therein stated are within my 
knowledge, they are true, and the balance I believe to be ’ 














true. ade 


Rees et CALVIN G. CHILD. 

.  Cabrin 9. GAA - 
durte t : 
Ss 


Sworn and subscribed heforgme this igurtec rth clay 
May, 1901. Clan nln 540K) 


CHARLES H. SPECKMAN, 
: Notary Public. 






[Notarial Seal.) ~ 
My commission expires February 27, 1905. 
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IN THE 
CIRCUIT COURT OF THE UNITED STATES, 
EASTERN DISTRICT OF PENNSYLVANIA, 


FRANK SEAMAN, UNITED STATES 
GRAMOPHONE CoMPANY and 
BERLINER GRAMOPHONE Com- | April Sessions, 1901, 
PANY, 
Complainants, _ No. 38. 
%,. 
Hea In Equity. 
ELDRIDGE R. JottNnson, ‘ 
: . Defendant. ) 


AFFIDAVIT. OF WILLIAM H. NAFEY. 





COMMONWEALTH OF PENNSYLVANIA, | | 
CITY AND County oF PHILADELPHIA. f “~ 


WILLIAM H. NAFEY, being duly sworn according to 


. law, deposes and says; Iam the William H. Nafey whe 
~ made an affidavit in the former suit of Frank Seaman 7. 
+ Eldridge R. Johnson, October Sessions, 1g00, No, 20, 


which affidavit is also entitled and executed for use in this 
case, As stated in the said affidavit, | have been con- 
tinuously in the employ of the defendant since about the 
middle of September, 1900, in his record making labora- 
tory, now located at No, 120 North Front street, Camden, 
New Jersey. I am very familiar with the recording pro- 
cess used by the Berliner Gramophone Company in the 
manufacture of sound records during the past four or five 
years, and was employed in the laboratory of the Berliner 
Gramophone Company from about March, 1899, to Sep- 
tember, 1900. I am, therefore, very familiar with the 
processes and methods used by these parties in the manu- 
facture of sound records for use on talking machines, and 
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also am very familiar with the record and matrix processes 
ewhich he has been using since | was first employed by 
| Mr, Johnson in January, 1898, T was first employed by 
| Mr, Johnson in his record making laboratory in Janta 
"1898, and continued there until September, 1898. During 
the period between March, r&g9, and September, 1900, 
while I was in the employ of the Berliner Gramophone 
Company, I frequently visited Mr. Johns: laboratory, 

y ‘and became very familiar with his record making processes 
during that time, as during that time, or a part thereof, 
“Mr, Johnson was doing.some experimenting in a particular 
of his own, in which the Berliner Company 

















| record proc 
‘at that time was interested, 
| ‘ Tam also very fathiliar with the process iustrated, 
-). described and claimed in the United States Patent No. 
" 14372, 786, issued to Emile Berliner November 8, 1887, 
it being the patent in suit, Having had considerable to do 
“with patents, and patented inventions, for twenty years 
past I believe I thoroughly understand the Berliner 
* method described and.claimed in the said patent No. 
372,786, and know that.it is essentially and materially 
oo different from any methods, or process, employed by Mr, 
e “Eldridge R. Johnson’ in his talking machine and record 
business since | havé had any knowledge of it. 
- As an Expert I would say that by the process de- 
‘ scribed in this particular patent it would beimpossible to 
' make a record which would in any way compare with 
Be “ » the record made by, the process employed in the labora- 
t 




















“tory of Mr Johnson. 

I would further state, from my positive knowledge 

; obtained, as hereinbefore mentioned, that there is no 
detail, or any step or-method, :in the process employed 
-by Mr. Johnson for the’ making of sound records, or 
». matrices from these records which is any way similar to 
the processes which were employed by the Berliner 
Gramophone Company during the period that | was con- 

L would also state from my observation, 








» nected with it. 


























i : 
i : aes 
! oe oad | 
w Pel Rh e . 
-— 
Raymond R. Wile 
er See pg Research hi 












26 


while connected with the Berliner Gramophone C pany, 


~ . 
Fl that Mr. Johnson was in nowise considered as an em- ' 
i : ployee or an officer of the Berliner Gramophone Com- 
pany, or connected with it in any way, excepting as an 
outside manufacturer of the goods which they were 4 
ordering from him, and that the Berliner Gramophone 
- 


Company, or any of the officers or directors, to the best 
of my information or belief, had no interest whatsoever in 
Mr, Johnson's factory, or laboratory, or in any portion, or 
part, of his business; [ would consider Mr, Johnson's 
factory and laboratory fully as independent of any con- 
trol of the Berliner Gramophone Company as the con- 
i cerns which supply it with packing boxes. 

et Thave read the affidavits of Mr. Eldridge R, John- 
y . " son, and so far as the facts therein stated are within my 


ig 


ar knowledge they are true, and the rest | believe to be 
true, aoe 


the WILLIAM H. NAFEY. a 






iP “ss. Sworn and subscribed Before me this fourteent 
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5 Naas 

? ir “7 of May, 1901. | 
é 4 : CHARLES H, SrreckMAN, 

[Notarial Seal] Notary Public. " | 

. My commission expires February 27, 1905. i | 
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a to IN THR 
CIRCUIT COURT OF THE UNITED STATES, 
EASTERN DISTRICT OF PENNSYIVANIA, 





“FRANK SEAMA . Unite | 
STATES GRAMOPHON 
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| 
| COMPANY and BERLINER April Sessions, rg01, 
| GRaAMorioxt COMPANY, No. 38 
{ Complainants, . 
w | , Bh ees In Equity. 
ELDRIDGE R. JOHNSON, 
i : Defendant. J 
et AFFIDAVIT OF JOHN T. CROSS, ; 
ay. = ms 2 a 
- COMMONWEALTH OF PENNSVLVANTA, Ne 7 
cs City Y AND Cou NTF PHILADELPHIA, f°" { 
E 7 ea 
-JOHN T. Cross, being duly sworn according to law 1 08 H 
we -deposes and says, as follows : . | 
Jam of lawful age, and a resident of the City of | 
BS Philadelphia, State of Pennsylvania. [am hy profession 
1% : a solicitor of patents and mechanical draftsma n, endl lure 1 
~ ing the past fourteén years have been engaged in various ‘ \ 
branches of the profession. During that time I have r 
ing errrepared many applications for letters patent, and have 
made numerous drawings of various mechanical devices, 
“and have designed niachinery and made acareful study of 
“mechanics and mechanical structures. During the past 
three years, or four. years, [have spent a great deal of 
al é time in the study of the art relating to talking machines, . 
and have examined hundreds of patents relating to the 
“subject, and have become thoroughly familiar with the . 
talking machine art, and particularly with gramophones, : 
~- . 
~ a dae ie ame a 
Ag 
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T have given much time and attention to the study of 
patent specifications and drawings, and to the compari- 
son of claims with infringing ‘structures, and have been 
frequently called upon to make expert affidavits in patent 
suits, and have testified as an expert in such matters in a 
number of cases in the courts. 

Tam thoroughly familiar with the talking machine 
known as the gramophone, and have prepared many 
descriptions of talking machines from time to time, and 


have made many drawings relating to the same, and have © 
- given much time to the comparison of various structures 


of gramophones, é 

In my professional work relative to the preparation 
of applications for letters patent I have become familiar 
with the work carried on in the laboratory of Eldridge R. 
Johnson, the defendant in the above entitled case, in the 
manufacture of sound records, and am familiar with the 
process which he is now ‘using and with the processes 
which he has been using for several years past at his 
said: laboratory, the knowledge of which has been and 
is confided only to the few trusted employees connected 
directly with the manufacture of the records in the labo- 
ratory. * 
.‘ IT have also carefully read the patent in suit, No. 
372,786, issued to Emile Berliner, November 8, 1887, 
and believe that I thoroughly understand the same and 
the methods and apparatus described therein. I have 
also carefully studied the three claims of the patent in 
connection with the specification, and believe I under- 
stand the method or process claimed in each of the said 
claims. a 

I am also very familiar with the art prior to the date 
of the filing of the application for the patent in suit, 
May, 4, 1887, having had occasion ta carefully investi- 
gate it, and to study the same from time to time relative 
to various suits and application matters relating to talk- 
ing machines and recording. 
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The claims of the patent read as follows: 
“1. The method or process of recording and 
reproducing spoken words and other sounds, which 
consists in first drawing an undulatory line of even . 
depth in a traveling layer of non-resisting material by 
and in accordance with sound-vibrations, then. pro- 
ducing the record thus obtained in solid resisting ‘ 
material, and finally imparting vibrations to a sonor- ' 
ous body by:and in accordance with the resisting re- 
cord, substantially as described. E i 
“2. The method or process of reproducing | 
' 
j 
f 








sounds recorded phonautographically, which consists i 
in copying .the phonautographic record in solid re- 
sisting material, aud then imparting vibrations to a 
+ sonorous. body by,and in accordance with the copy i 
of the original record, substantially as described. | 
“3. The ‘method or process of reproducing 
sounds recorded phonautographically, which con- 
‘ sists in copying the phonautographic record in solid 
a resisting ‘material by the process of photo-engraving, 
we and then imparting positive to-and-fro. movements 
to a sonorous body by and in accordance with the “i 
copy of the. original record, substantially as de- | 
“3,  serthed ro 
- | While the language of these claims, especially claims 
‘and 2, is somewhat broad in terms, yet it is clear that 
. if the said claims are to be construed as valid in view of 
“+ the state of the: prior art they must be understood as . i 
‘being limited to the particular method described by Mr. 
‘Berliner in the said patent, and not so broadly construed | 
“to embrace the prior art. s 
: The particular references, which I would here refer x 3 
to, relative to the prior art, are the Leon Scott Phonauto- 
» graph, described:and illustrated in Ganot's Physics, of 1877, 
“page 227, etc.,which is referred to in the said Berliner 
patent; also the Cros Phonograph, described’ ina paper , 
- deposited by Mr. Charles Cros, April 30, 1877, with the 
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Secretary of the Academy of Sciences, in Paris, and read 
* - at a session of the Academy on December 3, 1877; also 
to Tainter’s United States patent No, 341,287, issued May 
4; 1886, *- ‘ 
The Leon Scott: Phonautograph, as described, re- 
corded the sounds phonautographically by drawing an 
undulatory line of even depth in a traveling layer of non- 
resisting material, such as, for instance, lamp-black, by 
and in accordance with the sound vibration. [Leon Scott, 
i however, in his process, as described in Ganot’s Physics in 
4 1877, produced only a vsual record, and no method was 
i described by him of reproducing the recorded sounds 
y phonetically. 
| ; ; ae Mr. Charles Cros, in the description of his process 
: 
f 
5 








and apparatus, read before the Academy of Sc#jces, in | 
s rn Paris, December 3. 1877, described his metho« i: 
* far as the first step of the recording process “Was con- 
cerned, was quite similar to that described hy Leon Scott, 
one that is, by reproducing sounds through the medium of 
: _ the diaphragm and stylus by first drawing an undulatory 
“Aine ofeven depth ina traveling layer of non-resisting 
material, such as lamp-black. Z 4 





t 





Mr. Cros then states: 

s “By means of photographic processes, vow well 

; . known, this undulating spiral traced in transparents 

* ‘ Gs transferred ina line of like dimension, traced in 
; grooves or in relief, on to a resisting material, tem- ’ 

: pered steel for example. 

“This done, this resisting surface is placed in a 

. 5 motor apparatus, which causes it to turn and pro- 

4 gress with alike quickness and movement to those 

which animated the registering surface. A metal 

point, if, the tracing is in grooves (or a notched 

: 5 finger, if it is in relief), is held by a spring on this 

Pe: , tracing, and at the other end the finger which sup- 

3 : ports this point is solid with the center of the face of 

: the suitable membrance for producing the sounds, 
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In these conditians, this membrance will be animated 
no longer hy the vibrating air, but by the traciny 
commanding the pointed finger, by impulses exactly 
like induration aid intensity, to those to which the 
s subjected, 

© The spirnt tracing represents successive equal 
times by incressing or decreasing lengths. This 
will not be inconyenient if only the peripheral por- 
tion of the turning: circle be utilized, the turns ef the 
spiral being vera.close together, but then’ the central 
surface is lost.’ : 












registering membrane v 



















Claim r: 





From the foregoing it is clear that ifa bread) inter- 
pretation is to he given to claim 1 it would he met by the 
method of Charles’€ros just described, and that. there- 
fore, the claim, if valid, must be quite narrowly limited to 
the particular method and means described hy Mr. Ber- 





liner in the said patent No, 372,786. In othér qwords, this 
“claim must be strictly construed to relaté to Mr. Ber- 


liner's particulat method of copying, as, to the particular 


non-resisting material referred to, and to the producing 
* of the record in selid resisting material by the particular 
» means described 





rectly from the first tracing, and the 
imparting of the Sound vibration from this particular 
plate, or record, formed from the first tracing to a sonorous 
body, all “ substantially as described.” 


Claim 2: 

» Thisclaim defines a method, or proc involving, 
substantially two distinct steps, which, however, pre-sup- 
pase the previous formation of a record phonautographi- 
cally, viz. : , 


1, Copying the phonautographic record in solid 
resisting material, 





. 


2. Imparting’ vibrations to a sonorous body by aud 
in accordance with the copy of the original record. 
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. It will be noted that claim 2 is not restricted in 
language to lines of an even depth, and that, therefore, it 
_ would be liable to be met by any prior patent showing 
-the copying of sound records in solid resisting material, 
“which also are adapted to impart vibrations to a sonorous 
body, whether the record lines, or grooves, were of even 
3 “depth or ef uneven depth. 
It is, therefore, clear that in view of the prior art 
referred to (including the reference to the Tainter patent 
No, 341,287, of May 4, 1886, which describes the copying, 
‘ or reproducing, df a sound record in solid resisting 
ay 2 -material, and subsequently imparting therefrom vibra- 
: : tions to a sonorous body), that this claim 2, if valid, 
must be narrowly construed to be limited to the Ber- 
; F liner process “ substantially as described” in the speci-, 
oo: aoe fication. : 


we ie In considering claim 2, in order to sustain the _ 


validity of the claim, substantially the same narrow limi- 
* F x tations must he placed upon it as those which I have 
“SS? wf Stated in my opinion must be imposed upon claim 1, 
2 bearing in mind, however, that the language of claim 2 
mu : i does not limit it toan undulating record of even depth, 
and that, therefore, being broader, it would be mure liable 
to anticipation. ; : 
* Claim 3: 
ett This claim involves substantially two distinct steps, 
~ Le pre-supposing a previously formed record, viz : 





1, Copying the phonautographic record in solid 
Pig Pee ANN resisting material by the process of photo-engraving ; 


2. Imparting positive to-and-fro movements to a 
sonorous body by and in accordance with the copy of the 
: . original record. 
ie . ey This is substantially claim 2, with the exception 

tie oes that the first step is limited to copying by photo-engray- 
ing. 
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his ckdm, inorder to be sus- 





So clear 
tained, in view of the pri 
to the p: tlar pra cess “substantia 
the specification, and narrowed, among ‘other things, to 
the copying hy photeengraving. 

As hetore stated, Eam thoroughly familia “with the 
methods and processes employed by Mr-Johnson in the 
recording “and reproducing of seund, and have been for 
several vears past, having by reason of my confidential 
relations in patent matters had actess to his recording 
laboratory. Ail the processes, and methods, emp'oyed by 
_Mr. Johnson, the defendant, to my knowledge, are essen- 
tially and materially different from the methods and pro- 
cesses of the three eral claims of the patent in’ suit 

» :,No. 372,786, as Evers Wd, and hereinabove set forth 
“by me. 

T would add, that, I am familiar with all the patents 
upon which suit has been brought by the owners of the 

“Berliner Gramophone patents against sundry infringers, 

“and would suite that to my knowledge the owners of the 
“Berliner Gramophone: patents have never brought any 

uit upon this particular patent No. 372,786, and that none 

of the suits on any of the Berliner patents have, as yet, 

-come toa final hearing, and that no preliminary, or other 
injunction, has heen granted upon any of them, 


g Forex JOHN T. CROSS. 
S¥irn and hed before me this fourteenth day 
Marler pfoahus 





t 
er artomust. benarrowly ats 
Ilyas described "ir 








































“of May, ryo1, 
- CHARLES H, 


- [Notarial Seal] ~ i Notary Public. 
My commission expires February 27, 1905. 
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| : : ‘CIRCUIT COURT OF THE UNITED STATES, 
EASTERN District OF PENNSYLVANIA, 7 
be’ ; FRANK Benge UNITED . 
f ah STATES GRAMOPHONE : d 
$ COMPANY and BERLINER April Sessions, tgo1, 
| . GRAMOPHONE COMPANY, \, No. 38. 
f ee 
is: ‘ In Equity. 
i ELDRIDGE R JOHNSON, i 


Defendant. ) 


AFFIDAVIT OF LEON F. DOUGLASS. 


COMMONWEALTH OF PENNSYLVANIA, ) = 
CITY AND County OF PHILADELPHIA, f°" ae em 


+ F 
sch * Leon F. Douaass, being duly sworn according to a) 
law, deposes and says as follows : eae 
Iam thirty-two years of age, a resident of the City | 
of Philadelphia, State of Pennsylvania, and am General <i 
Manager for the talking machine business of Eldridge R. 
Johnson, and have occupied this position since about the 
"first of September, 1900. ‘ , 
The talking machine business of the defendant con- j 
sists in the manufacture and sale of talking machines 
and records of the style known as the gramophone type. 
Since September, 1900, Mr. Johnson's s business has 
“enormously increased, due largely to the improvements 
* which Mr. Johnson has made in his said talking machines 
o * _ and in his system of recording and manufacturing rec- 
—— aoe ords. All the talking machines manufactured by Johnson 
are constructed with his improved patented constructions 
and embody the inventions and designs invented and 
perfected by him. This is likewise true of his talking 
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ich are superior, in my judement, to = 
any heretofore produced. 





machine records, w 





; I have been connected with the talking machine 
j business since 1888) and been engaged in it continously 
} * "since that time, and: am very familiar withall the various 
ses Of talking machines, and talking: ma- 
chine records, and know that the results produced by Mr. 


: Johnson's machines and records are superior to anything: 
heretofore produced in this line, which fact, | may add, 
isacknowledged nfiv by almost every talking machine 








dealer in this country, and I can produce hundreds of 
letters received in Gur correspondence to this effect. 

Since engaging in the said talking machine business 
on his’ own account Mr. Johnson, to my knowledge as 
his general manager, has expended not less than a hun- 
dred and fifty thousand dollars, and has now the largest 
and best established dise talking machine business in this 
country, having representatives and agents in all States 
of the Uniony= We have on our books about a thousand 
dealers activey engaged in the sale of our talking ma- 
chine goods, and ‘have also on our own books, to say = 
nothing of our dealer's customers, at least twenty-five 
thousand names of customers who deal with us directly - 
in purchasing talking machines and records. 

From my intimate knowledge in connection with the 
talking machine business | know that Mr. Frank Seaman, + 
the complainant in this suit, has practically done no busi- 
ness in the sale of talking machines and records for about 

one year past, save in such machines and records known as 




















the “ Zonophone": and “ Zonophone Records,” which are 
claimed by the Berliner Company to be an infringement 
of the Berliner patents, which.he may have sold, directly 
or indirectly, throvtgh his companies, the Univesal Talking 
Machine and thé National Gramophone Corporation. 
Outside of these “Zonophones™ and “Zonophone Records” 
during the past. ¥ear, to my knowledge, he has not, and 
is not now selling any gramophones or talking machines 
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*.or records. Under the contract of October ro, 1Sy6, Mr. 
Seaman's only source of supply of gramophones and 
gramophone records is through the Berliner Gramophone | 
Company, and as it refused on, or about, June, 1900, to { 
sell him any more goods, on account of his breach of the H 
said contract; he, since that time, has not received any of H 
said goods from the said company, and _ his legitimate 
source of supply has heen entirely cut off. 
I know of my own knowledge that should this hon- 
orable Court refuse to grant the preliminary injunction 
prayed for in this case no irreparable damage or injury, 
orany damage or injury, would accrue to the said Seaman, * 
or to any of the said complainants, and I know, from my 
a : own knowledge, as general manager of the defendant's 
K talking machine business, that a preliminary injunction 
issued against Johnson at this time would unquestionably 











wie - work great and irreparable damage and injury, and would 





occasion a loss and injury to his business which could not ; 4 
,be remedied ; he would not only suffer irreparalle dam- be 
“/ age to his business, but I am confident that, in addition | 
the money loss thereby occasioned would be considerably 
over a hundred thousand dollars. { 
* Further, I am led to believe, from what [ have heard 
a in the talking machine trade within the past few months, 
oes that Mr, Seaman's financial responsibility is very ques- } 
tionable, and I believe that should a preliminary injunction 
be granted against this defendant, that the said com- 
plainants would not be able, in the event of a decree in t i 
* Johnson's favor at final hearing, to recover a tithe, or in } 
ha fact, any portion of the damages which he may have suf- | 
| 
7 





fered from the said Seaman. I am also led to believe that 
the financial responsibility of the other complainants is 
not of the best, they having been very materially crippled 
by the stoppage of their business by the injunctions 
secured against them during the past year by the said 
Seaman ; the Berliner Gramophone Company is indebted \ 
to the said defendant, for the past year, or more, in the 
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sum of at least eight thousand dollars, which still remains 
due and unpaid. 
Prior to becoming the general manager for Mr. - 
Johnson Twas employed by the Berliner Gramophone = 
-Comipany as assistant to the president, Mr. Thomas S. pF 
<GParvin, for two months, during which period of time I 
“became quite familiar with the details of the said business. 
~-From my knowledge‘of the business of the Berliner Com- 
pany, and from the correspondence and through general 
conversations, I was always confirmed in the belief, and 
am still, that Mro Johnson's relations with the Berliner 
* Gramophone Company, or with its. officers, or directors, 
was never at any time anything else than that of manu- 
facturer in manufacturing for it the gramophones, and 
that he had no connection, or other relation, with the said : 
_.company, or its officers, or directors, than that of manu- F 
facturer of the goods which it ordered from him, from 
time to time, as the orders came in‘from Mr, Seaman. ‘ 
Ihave read the affidavit of Mr. Johnson just pre- 
pared for tise in this case, and am familiar with the con- { 
ze tents ; the facts therein stated are true, so far as they are 
. # within knewledge, and the balance of the statements 


fevé, true.” 
Sa LEON F. DOUGLASS. ° “ 
























es Sworn an ee ‘before me this fou teanth 
~s of May, tgor. : Canthattod : 
= S : * CHARLES hrorke! Sve@KMAN, Z ‘ 


[Notarial Seal] Notary Public. 
My commission expires February 27, tyo5. 
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4 £83 Sere CIRCUIT COURT OF THE UNITED STATES, 
EASTERN DISTRICT OF PENNSYLVANIA, 


FRANK SEAMAN, UNITED 
ra STATES *GRAMOPHONE 
COMPANY and_ BERLI- 
NER GRAMOPHONE CoM- 
PANY, > No, 38. 
Complainants, 


April Séssions, 1901, 


; : ‘é. In Equity. 
i ELDRIDGE R. Jonson, 


Defendant. | 


mS aoe AFFIDAVIT OF ALBERT W. ATKINSON. 





COMMONWEALTH! OF PENNSYLVANIA, | 


CITY AND Coun‘ry OF PHILADELPHIA. { sS 


ALBERT W. ATKINSON, being duly sworn according 
to law, deposes and says, as follows : 

“Tam forty years of age, and am a resident of Cam- 
den, State of New Jersey, and am a machinist by trade. 
I have been employed by Eldridge R. Johnson, the 
. defendant, since he started in the machine business 
independently, about eight or nine years ago, and have 
eae Sains ~ = been during the greater part of that time foreman of the 

» v5 machine shop, 

Since Mr, Johnson has been engaged in the manu- 
facture of talking machines, since about 1896, I have 
superintend the construction and manufacture of the 
said talking machines, and have been familiar with the 

ay ae " me. details of the same ever since. Among other things, I 
: ' superintended the assembling of the machines, and see 
that they are properly assembied ready for shipment. 


ay ey 
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During all the perind of time that Mr. Johnson has manu- 

factured talking machines for the Berliner Gramophone 

“Company we never stamped, or marked, the talking 

v { machines or records’ with the name, date or number 
j cof the Berliner patent No. 372,786, in suit, and never 

marked any of the goods with any of the Berliner 
s by name, number, dite, or otherwise, with 
ption: of stamping the sound box for a time -- 












y, “<teferred to one of Mr. Berliner's patents, No. 534,543) 
which is not the patent in suit. This particular mark- 
ig, however, was discontinued about October, 1899, 
-upon the special instructions of Mr. Johnson, and they 
shave not been so marked since, said sound boxes being 
‘constructed in accordance with Mr. Johnson's inventions, 
and have been marked with his patents. 
Se The talking machines manufactured by the defend- 

ant for the Berliner Gramophone Company were marked 
ssby it b¥ means of decalcomania, bearing the words 
“Berliner Gramophone Patents No. 372,786, Nov. 8, 1887. . 
No. 382,790, May 15, 1888, No. 534,543, Feb. 19, 1895. : 
‘National Gramophone Co., 874 Broadway, New York 
ve City.” This decaleomania was upon the wooden casing - * 
r covering adapted to enclose the motor when we ect 
received it from the cabinet-maker, of whom the same had : v 
been ordered by the Berliner Gramophone Company, the ; 
said decalcomania, with the said markings thereon, hav- ‘ ‘ 
ing been placed upon the said casing by the said cabinet- 
“maker at the order and request of the Berliner Gramo- 
phoné Company, who furnished the decalecomanias for 
the purpose. ‘The Said marking was never put on by us, 
r at our order, or instance. 

From the time when Mr. Johnson first engaged in 

the talking machiné business all the machines manufac- 
tured by him to the present time have been modelled and 
designed by him, and have embodied his various improve- 
ments in construction, which have been patented from ce 
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{ 


. time to time, and applications filed for patents. This 
applies also to all machines which he manufactured for 














{ the Berliner Gramophone Company, as well as to all talk- 
a i x ing machines which he sold in large quantities for a num- 5 
te ber of years past to other talking machine companies and 
4 dealers, principally in foreign countries; Mr. Johnson’s 
i business with foreign talking machine companies during 
the past two, or three, years has been largely in excess of 
i sane any business which he ever did with the Berliner Gramo- | 
i * : oe phone Company. It is, of course, understood that the 
ie f aie talking machines which he sold through other companies 
i did not bear the decalcomania, or the markings herein- | ! 
before referred to, and that all the goods which he has i | 


made and sold have been marked with words or numbers 
indicating his own patents. It is the common practice in 
my experience fur manufacturers to place upon the goods 
such marking and wordirg, including patent marks, as 
the dealer or customer may desire. 


ALBERT W. ATKINSON. of ° 
Sworn and subscribed before me this fyurtcenth day if 
of May, rgor. Chern Lae ’ i 
*CHARLES H. SPECNMAN, H y 
4 














{Notarial Seal] ar Notary Public. 
My commission expires February 27, 1905. x 
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2 IN THE ‘ 
CIRCUIT COURT OF THE UNITED STATES, 


\,  EASTERN DISTRICT OF PENNSYLVANIA. 






-s, FRANK SEAMAN, UNITED STATES ) 
, Gramorno COMPANY and 
BERLINER “GRAMOPHONE Com- | April Sessions, root. 








* Complainants, No, 38 





4 In Equity. 
ELDRIDGE R, JOINSON, 
= Defendant. ) 


AFFIDAVIT. OF ALBERT C. MIDDLETON. 


ae: 
COMMONWEALTH ‘OF “PENNSYLVANIA, i 
» City AND Country OF PHILADELPHIA. f°" 





‘ 
ALnert C. MIDDLETON, being dulysworn’according 

to law, cleposes and says as follows : . 
Lam thirty-one years of age, a resident of Camden, ; n 

New Jersey, and am the confidential representative of 

Eldridge R, Johnson, the defendant, and have had charge 

of the offides of his factory for the past six years, [ am, 

_and have been, during all that period of time familiar with 

Mr. Johnson's business, including’ his general machine 

business and tedking machine business, and have been 

ele! familiar with his talking machine business and its develop- 

- ; ment since he first started in it. Lam also familiar with 

the plant “which Mr, Johnson now has, and has had, 

during thig period of time relating to the manufacture of 

talking machines and records, and know of my own 

knowledge, from my confidential relations with his busi- 

ness thathe owns and controls, and has always owned 
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and controlled, his own plant relative to the same includ- 
ing all machines, appliances, material, etc., and em- 
ployed at his own expense all the labor, skilled and 
otherwise, used in connection therewith, and that no one 
else has dy interest whatsoever in the same, or any part, 
or portion, thereof, and that the said entire plant was pur- 
chased by Mr. Johnson with his own money, for his own 
purposes. 

I have read the affidavit of Albert W. Atkinson, and 

depose that the facts therein set forth are true. 
_ Mr. Johnson's’ business increased so rapidly that 
about a year and a half ago he was obliged to move into 
very much enlarged quarters in a new fourstory building, 
which he buiit for himself, a large portion of which is used 
for the manufacture of his talking machine business. 
Since becoming engaged .in the manufacture of talking 
machines his orders and shipments of these goods to 
other talking machine companies have greatly exceeded 
the orders of the Berliner Gramophone Company, which 
in fact, were small in comparison with the quantity of 
goods he manufactured and sold to other talking machine 
companies, principally akroad. 

Mr. Seaman has no equity whatsoever, or any interest, 
in the talking machine plant of Mr. Johnson, or in any of 
the machines, or tools, or appliances connected therewith, 
and from my own knowledge of the business I would state 
that Mr. Johnson has spent more money in the purchase of 
special tools and machinery, and in securing patents, and 
in his experiments, thati the entire amount paid by the 
Berliner Gramophone Company for talking machines 
manufactured by him for it and furnished to Mr. Seaman, 
While Mr. Johnson was free to sell the talking machines 
manufactured by him in this market, and in this country, 
and always felt that he had a perfect right so to do, he 
preferred, as far as this country was concerned, so long 
as the Berliner Gramophone Company was free to do 
business, to manufacture the said goods practically exclu- 
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- companies abroad.. 


ie : on 


- for it, his relations with the said company being 
‘ays most friendly, and the dealings between the two 
honest, fair and satisfactory, and it was not until the Ber- 
liner Company cessed to furnish orders for the machines 
about one year ago, that Mr. Johnson put his ceeds upen 
this market through his own agencies, and «alers, his 
other sales previotts to that time being to talking machine 












as set forth in the affida- 


Tam familiar with the facts 
and 


vit of Eldridge R.. Johnson, just prepared in SS case, J 


aver that thé samie. are true. 
ALBERT C. MIDDE 1 


fbscribed Defpye me this & preeeand aa 








Sworn and 
of May, 1901. 







CHARLES H. Srrcnt 
XNemerr 


on expires February 27, 1998. 
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IN THE UNITED STATES CIRCUIT COURT, 
EASTERN DISTRICT OF PENNSYLVANIA. 
bs UNITED STATES GRAMO- 
PHONE Company and a dpiled 
BERLINER GRAMOPHONE April Sessions, rgor, 
‘ and FRANK SEAMAN, No, 38 
- % Complainants, 
: J Cae In Equity. 
| wae hit mA ELDRIDGE R, JOHNSON, f 
. i Tsun Defendant. « 
le ‘ pe 
| ‘ : “ey AFFIDAVIT OF BELFORD G. ROYAL. 
rae 2 , 3 
| ‘ berths “COMMONWEALTH OF PENNSYLVANIA, \ ° 
‘ “¥Crty AND Coutny oF PHILADELPHIA, f°” 
wi, six ranks wth : BELFORD G, RovAL, being duly sworn according to 
tty im ' « law, deposes and says, as follows ; 
Se : Iam thirty-six years of age and ama resident of 


Camden, New Jersey, now temporarily residing at Lon- 

don, England, where I have been for the past three years, 

os : : y connected with the The Gramophone Company, Limited, 

is now known as the The Gramophone and ‘Typewriter, 

et Limited, in the capacity of superintendent of — the 
mechanical department of the said company. 

Prior to my connection with the said company I was 

employed by Eldridge R. Johnson, the defendant in this 

— is case, in his factory, then at 108 N. Front street, Camden, 

i New Jersey, since about 1895. After Mr. Johnson took 

up the manufacture of talking machines and accessories, 

about 1896, up to the time that | was employed by the 

said London Company, and in fact, up to the present 
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time, Tam and have been very familiar with the work 
carried on by Mr, Johnson in his talking machine and 
record business, and since [left his employ [have 
from time to time visited this country, and had access to 
Mr. Johnson's: factory and record laboratory, as the repre- 
sentative of the said London Company for whom Johnson 
for several years past has manufactured large quantities 
of talking machines identical with those which he was at 
the same time manufacturing for the Berliner Gramophone 
Company, and has been during the past year manufac- 
turing large quantities of dise records for the said London 
, Company, whith records embody the inventions and im- 
provements of the said Johnson, and are vastly superior 
_ to anything heretofore produced in this line. 

* From my own knowledge the gramophones manu- 
factured by Mr. Johnson from the start in 1896 to the 
present time htve-been from models of his own, and con- 
structed fromhis own designs and plans, and have em- 
* bodied material and important improvements and inven- 

tions of Mr. Johnson, for some of which he has obtained 
patents, ‘and for others patent applications are pending. 

Mary of these inventionstind improvements of Mr. 
Johnson, so fiirias the rights to the same in England, and 
other foreign*countries are concerned, have heen pur- 
chased by the’said London Company from Johnson at an 
expense-of manly thousands of dollars. 

To my knowledge Mr. Johnson also supplies Talking 
Machine Companies in other foreign countries, and has 
for several years past. é 

Linspect'all the talking machine goods received by 

*S- the London Company from Mr, Johnson, and know that 
none of the said goods were ever marked with the name, 
number or date of the Berliner Patent in suit, No. 3 





























Berliner patents, or with any words indicating that thes 
were manufaétured under the said Berliner patents, and 
1 never knew: Mr, Johnson to so advertise his goods, and 
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all the markings thereon related to the patents of Mr. 

Johnson for his improvements. : 
The London Company never recognized any of the | 
complainants, but have always purchased the said goods 
* from Mr. Johnson directly, and these goods manufactured 
% by Mr. Johnson for the said London Company have been 
shipped by us, and sold, and are now in use in all the 
civilized countries of the world, with the exception of the 
+ | United States and Canada, records being prepared for 
‘each particular country in the native language. | 
Lam familiar with the recording process, the foreign 
; rights of which were sold to the said The Gramophone 
_ Company, Limited, of London, by the Berliner Gramo- 
: phone Company in 1898, through Eldridge R. Johnson, 
fos eth "which is the same process as hé’had previously sold to 
| Ln. _ the said Berliner Gramophone Company. Iam thoroughly 
i _ familiar with this process, as I was sent to the United 
we ! : States from England by the said London Company to 
\ : negotiate for the purchase of the said rights in that year, - el 

{ A pope? : _/  amalso very familiar with the process for making 











for some time past, having had access to Mr. Johnson’s 
laboratory since I have been in the employ of the London - 


“fecords' which Mr, Johnson is now using, and has used | 
: . Company, as the confidential representative of the said i 

company. We never used the first process, purchased in 

1898, it being made practically valueless by the recent j 

discoveries and inventions of Mr, Johnson on different 

lines, and we have recently entered into an arrangement 

. : with Mr. Johnson whereby we have acquired the right to 

use in certain foreign territories the said new process, } 

with which I am yery familiar, and which I know: to be, | 

cs aid and aver is, materially and essentially different from the | 





= 


said process purchased in 1898. It is entirely due to this 
or a : last process that Mr, Johnson has heen enabled to pro- 4 
duce such vastly superior results, better than anything 
heretofore produced. ‘ | 
Lam familiar with the methods or process described | 
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sad claimed in the Berliner patent, No. 372.786, in suit, 
and understand the same ; I know of my own knowledge 
from my careful:study of the processes employed by Mr. 
“Johnson in his talking machine business, and record mak- 
‘ing during the time that he has been engaged in the said 
business, that they are materially and essentially different 
from the said method, or process, described and claimed 
in the said patent in suit, 
I know from’my intimate relations and connetion with 
ithe business of ‘the said London Company—The Gramo- 
phone Company, Limited—now The Gramophone and 
Typewriter, Limited—that the said company is entirely 
independent, and has no connection with the Berliner 
Gramophone fe ompany, or the United States Gramophone 
Company, any ‘allegation of the said Frank Seaman to 
_ ¢ the contrary notwithstanding, and I know that the other 
* foreign companies, to whom Johnson supplies goods, are 
entirely indepéndent of, and have no connection with, the 
‘said Berlines Gramophone Company, or with the United 
States Gramophone Company, 
I am familiar with the contents of the affidavits of 
Mr. Johnson Produced by him in this motion, and aver 
that the facts therein stated are true so far as they relate 
to matters within my knowledge, and as to the! balance of 
the statements contained in said affidavits I bélieve them 
to be true. 




















. BELFORD G. ROYAL. 
Sworn and subscribed before me this thirteenth day 


of May, tgot. 
ARTHUR E. Nivrzscite, 


{Notarial Seal] 195 tg 3Notrry Public. 
~~ My commission expire eee lt, 
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IN THE UNITED STATES CIRCUIT COURT, 
EASTERN DisTRICT OF PENNSYLVANIA, 









, — Laie 
Unirep States GRAMO-)} 

PHONE Company and 4 : 
BERLINER GRAMOPHONE April Sessions, 1901, 
RINE SEANANS No. 38. 

Complainants, Sr4,, 
v, ny In Equity. 
ELbRIDGE R. JOHNSON, He. 
Defendant. 


AFFIDAVIT OF BELFORD G, ROYAL. 











11 QF PENNSYLVANIA, | oe ta 
NY OF PHILADELPHIA, f°" 





COMMONWEA’ 
! Crry AND Cou 
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“BELFORD G. ROYAL, being duly sworn according to 
law, deposes and says, as follows : 
* Lam thirty-six years of age and_am a resident, of 
Camden, New Jersey, now temporarily residing at Lon ; 
' don, England, where | have been for the past tliree years, ~ 
| connected with tlie The Gramophone Company, -imited, . 
Yow known as the The Gramophone and Typewriter, BS 
Limited, in the capacity of superintendent of the sa 
mechanical department of the said company. 
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Prior to my connection with the said company I was», 

sk employed by Eldridge R. Johnson, the defendant in this 

case, in his factory, then at 108 N. Front street, Camden, 
> New Jersey, since about 1895. After Mr. Johnson took 
: up the manutacture of talking: machines and accessories, 
| about 1896, up to the time that | was employed by the é - 
said London Company, and in fact, up to the present 
time, I am and have been very familiar with the work * 
{ cartied on by Mr. Johnson in his wlking machine and 
{ record ‘business, and since | left his employ [ have 
A——_——__: from time to time visited this country, and had access to =< 
| 
H 
1 











Mr. Johnson’s factory and record laboratory, as the repre- 

sentative of the said London Company for whom Johnson é 
for severai years past has manufactured large quantities 

of talking machines identical with those which he was at 
the same time manufacturing for the Berliner Gramophone 
Company, and has been during the past year manufac: + 
turing large quantities of dise records tathe 
Company, which records embody the inventions and im- 
provements of the s 
to anything heretof 
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From my own knowledge the gramophones manu- 
factured by Mr. Johnson trem the start in 1896 to the 
present time have been irom models of his own, and con- 
structed from his own designs and plans, and have em- 
bodied material and. important improvements and inven- 
tions of Mr. Johnson, for some of which he has obtained a) 
patents and for others patent applications are pending. ( . 

Many of these inventions and improvements of Mr. 
Johnson, so far as the rights to the same in England and 
other foreign countries are concerned, have heen pur- 
chased by the said London Ce mpany from Johnson at an 
expense of many thousands of dollars. 

To my knowledge Mr. Johnson also supplies Talking 
Machine Companies in other foreign countries, and has 
for several Ts past. a 

1 inspect all the talking machine goods received by * 
the London Company from Mr. Johnson, and know that ; 
none of the said goods were ever marked with the name, ———___. 
number or date of the Berliner Patent in suit, No. 372,- 
786, or with the name, number or date of any of the _ 
Berliner patents, or with any words indicating that they i 
were manufactured under the said Berliner patents, and 
I never knew Mr. Johnson to so advertise his goods, and 
all the markings thereon related to the patents of Mr. 

Johnson for his improvements. . : 

Dhe London Company never recognized any of the 
coffplainants, but have always purchased the said goods 
from Mr. Johnson dircetly, and these goods manufactured 
by Mr, Johnson for the said London Company have |.zen 


























© shipped by us, and suld, and are now in use in all, the 





civilized countries of the world, with the exception of the 
United States and Canada, records being prepared for 
‘each particular country in the native language. 
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“Tam familiar with the recording process, the foreign 
e rights of which were sold to the said The Gramophone 
a 


Company, Limited, of London, by the Berliner Gramo- 
i phone Company in 1898, through Eldridge R. Johnson, 
= which is the same process “as h he had previously sold to 
: the said Berliner Gramophone Company. Iam thoroughly 
| familiar with this process, as I was sent to the United s 
ee = . States from England by the said London Company to° o-s we 
| aie _ hegotiate for the purchase of the said rights in that year. ; 
D I amalso very familiar with the process for making 
se records which Mr. Johnson is now using, and has used ie 
for some time past, having had access to Mr. Johnson’s 
laboratory since I have been in the employ of the London : 
Company, as the confidential representative of the said s 
| company. We never used the first process, purchased in 
; 1898, it being made practically valueless by the recent 
discoveries and inventions of Mr. Johnson on ‘different 
lines, and we have recently entered into an arrangement 
w with Mr. Johnson whereby we have acquired the right to 
use in certain foreign territories the said new process, Fe 
with which Iam very familiar, and which I know to be 
aver is materially and essentially different from the 
i : : ? said process purchased in 1898. It is entirely due to this 
« last process that Mr. Johnson has been enabled to pro- 
duce such vastly superior results, better than anything . 
heretofore produced. _ 
I am familiar with the methods or process described 
and claimed in the Berliner patent, No. 372,786, in suit, 
| . , and understand the same ; I know of my own knowledge 
* from my careful study of the processes employed by Mr. 
Johnson in his talking machine business, and record mak- 
ing during the time that he has been engaged in the said 
business, that they are materially and essentially different 
from the said method, or Process, described and claimed 
in the said patent in suit. nite eitae 
.._1 kiow from my intimate relations and conmetion with ‘ 
the business of the said London Company. —The Gramo- 
phone Company, Limited—now The Gramophone and 
Typewriter, Limited—that the said -company is entirely = 
independent, and “has no connection with the Berliner 
Gramophone Company, or the United States Gramophone 
. Company, any allegation of the said Frank Seaman to 
2 _. the. contrary notwithstanding, and I know that the other ~ a7 
.. foreign companies, to whom Johnson supplies goods, are : 
ntively indepe::dent of, and have no connection with, the 
said Berliner Gramophone Cortipany, or with the United 
5 » ~~ States Gramophiene Company, 2 7 
- am. m'lia> wii ve con) ol a aa 
Nirmal “ee prduced by him in this he ste ee : 


that the facts the:ein stated are true so far-as they relate 
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t to maiters within my knowledge, and as to the balance of ~ % 

¥ ® the statemenis contzined in said affidavi its I oe them is pi 
bf to be true! 

% ah .} Sworn and subscribed before me this ff 3% = ‘of - 


May, 1 
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“‘Defendant’s Exhibit A.’’ 


CIRCUIT COURT OF THIE UNITED STATES, 


WEsTERN DISTRICT OF VIRGINIA, 


“FRANK SEAMAN, 
Plaintiff 
Against 


BERLINER GRAMOPHONE COMPANY, 
Defendant, 


AFFIDAVIT OF A. PARKER SMITH. 


So. District OF NEW YorK, 
_Crty, County anD STATE OF NEW York, } ss 

ZI a 
A. PARKER SMITH, being duly sworn, deposes and 
Veh ont says: I have already made an affidavit in this case, In 
addition to the experience in and familiarity with patents 
‘and patent law resulting from ‘he exercise of my 
profession, I have also been Assistant Examiner in 
the United States Patent Office; am a mechanical 
engineer, having received the degree of Mechanical 
Engineer from Lehigh University in 1884; have been 
assistant editor of the Engineering News, published in 
New York City ; ama member of the American Society 
of Mechanical Engineers ‘and of the Franklin Institute, 
and have been employed in the machine shop and the 
draughting office of the Bethlehem Iron Company and 
the Philadelphia and Reading Coal and Iron Company. 
' < Ihave been actively engaged in litigation on pat- 
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“> - entson talking snachines for the last four years and in 
- -preparing applications for patents thereon, and in exam- 
<3 ining the art for’the purpose of rendering opinions rela- “ 
STATES, five to the scopéand validity of talking: machines. I am 2 
é particularly familiar with the patents granted to Emile y 
Berliner in this art, having mahy times examined the 
%: same for the purpose of preparing opinions, answers in é 
“s.. — suits and discussing the same with the Examiners of the A 
Pocintiff S 4 Patent Office. H 
ce Thave acted as counsel, solicitor and attorney for | 
the Universal ‘Lalking Machine Company of New York f 
since its organization, The clockwork, or spring motor 
efendant, ae and turn table originally manufactured by the company és 
er @ Z “and sold to Mr. Prescott, of New York, for export, and 
L a which might bé used in rotating gramophone records did i 
not, in my opinion, and could not infringe any of the 
’ ae United States Patents of Emile Berliner. The clrims of ; 
SS, said Berliner. patents are limited to special methods a 
making sound ‘records as by the so-called etching pro- 
- cess; to sound records made of special materials, such as oS 
ses and - hard rubber; to sound boxes or arrangements of dia- ; 
ase. In phragms and ‘stylus, of special construction, and to a = 
patents special method of feeding the reproducer along the 
of my a records by means of the record groove itself. f 
ine® in ; Berliner was not the first to male, use or describe a i 
chanical * rotating turn table for carrying a disk sound record and 
hanical ‘ : a motor for rotating same, as such is shown and described 
e been in Edison’s English Patent No. 1644, of 1878, see Figs. 
hed in rand 2. As‘a matter of fact, none of the Berliner pat- 
Sonety ents even show. a sprifg motor used for this purpose, and 
stitute, Seni : the only oné, which shows any equivalent is Berliner 
nd the a Patent No. 564,586, which shows a crude arrangement of 
Ly and S weights for this purpose; but that is not claimed in the 
ipany, patent as constituting any invention. - 
yee ; The motor made by the Universal Talking Machine i 
We Company is covered as to its special features, by Letters 
: - 
%, ; 
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Patent No. 651,904, granted to the Universal Talking i 
H 
Louis P. Valiquet i 
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j Machine Company June 19, 1900, upon_ an invention of 


Sworn to and siuelined before me this twentieth 
day of September, 1900. 








W. H. HUMPHREY, : 
[SEAL] Notary Public, 97, ; i! 
New York County © 
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“In TSE cIRCUIT co? OF THE UNITED STATES’ 


Eastern District of Pennsylvania. 
April Sessions,1901, No.38. 


In Equity. 





Frank Seaman, United States Gramophone Company and 


a + Berliner Gramophone Company, 
Complainants, 


VS. 


Eldridge R.Johnson, 
Defendant. 


And now,to wit, this PO sath of Bebrssry ,A. De, 
1903, . the Bill in Bquity having been filed, and Motion for 
‘ Preliminary Injunction mede by the complainants, which was 


fully argued by counsel for both sides upon Affidavits and 





“Exhibits” filea by Doth eartieee ‘and: which ‘motion ‘was “auly ~ 
refused, ~and the said cause renaining for final tearing on 


the merits,it is ORDERED, ADIUSGRD 44Yo JUCRARD,»y consent cf 





the parties,by their attorneys, that the >ill in this case 





+. be, and the sae is hereby dismissed agreed,” and that this 


| cause be now retired among the causes ended, it being agreed 
: Ls 
* that all matters in controversy between the parties under 


the pleadings in this cause,have beon fully settled and ad- 


| 
/ 
| justed,and that all costs to te adjusted by each party pay- 
} 


ing its own and his own sume: 


Ve consent to the entry of te Pbpb, Coc this ofS 


day of Feoruary,A.D.,1903 


‘s his Ahn. 


a 


Sclicitor ard of pe aa Ie hoe Def't. 


Solicitor onf of Counsel for Compl'ts, 
: i + Raymond R. Wile 


